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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,947 


MRS. PATROCINIA L. VDA DE RODULFA, 
v. 
UNITED STATES OF AMERICA, 
and 
ADMINISTRATOR OF VETERANS AFFAIRS, 
Appellant. 


No. 23,000 


JULIANA CAPARAS VDA DEL ROSARIO, 

Vv. 
UNITED STATES OF AMERICA and WILLIAM 
J. DRIVER, ADMINISTRATOR OF VETERANS 
AFFAIRS, 


Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


These two consolidated appeals present the following issues: 


1. Whether, in view of the provisions of 28 U.S.C. 2412, 
and 38 U.S.C. 784(g), 1822(b), 3101(a), 3404(c), and 3405, 
together with implementing regulations and long-standing ad- 
ministrative practice, the district court erred in awarding 
fees to appellees' counsel, to be deducted by the Administrator 
of Veterans Affairs from appellees' continuing benefits under 
the judgments below and paid directly to counsel. 

2. Whether, assuming that any award of counsel fees was 
proper, the awards were excessive in amount. 

{These cases have not previously been before this Court. ] 
REFERENCES TO RULINGS 

The original judgment in Rodulfa, entered on December 20, 
1968 (App. 27a-28a), was amended on January 10, 1969, to allow 
appellee's counsel a 25% fee (App. 33a). Judge Holtzoff also 
issued an opinion on the fee question, dated January 9, 1969 
(App. 29a-32a).  Rodulfa v. United States, 295 F. Supp. 28 
(D. D.C. 1969). 

The final judgment in Rosario, entered on January 28, 
1969, included an allowance of 20% counsel fees (App. 48a-50a) . 
Judge Corcoran did not file an opinion. 


1/ 


The Government appeals only from the fee allowances. _ 


NY 
1/ Since the appellees' judgments are not otherwise contested, 
Their terminated compensation awards have been reinstated. How- 
ever, portions of benefits attributable to counsel fees (25% in 
Rodulfa and 20% in Rosario)are presently being retained by the 
VA. If the fee awards are reversed, such portions will be sent 
directly to the appellees pursuant to 38 U.S.C. 3020. 


On 


STATEMENT OF THE CASE 

Each of these actions, consolidated in this Court, nae 
brought against both the United States of America and the Ad- 
ministrator of Veterans Affairs to compel the restoration of 
terminated National Service Life Insurance and death compensa- 
Rie ee to Filipino widows of servicemen killed during 
World War II while members of the American armed forces. In 
both cases, the court below granted mandamus-type relief against 
the Administrator, requiring retroactive reinstatement of the 
appellees! compensation awards. At the same time, the court 


3/ 


ruled against the appellees on the insurance benefits claims. 


This appeal does not involve these determinations on the merits. 


2/ Wartime death compensation, a wholly gratuitous non-insurance 
Benefit administered by the VA, is payable to the "surviving 
widow, child or children, and dependent parent or parents of 

any veteran who died before January 1, 1957 * * * as the result 

of injury or disease incurred in or aggravated by active mili- 
tary, naval, or air service, in line of duty, during a period 

of war". 36 U.S.C. 321. The specific monthly rates payable to 
beneficiaries are set forth in 38 U.S.C. 322. | 


3/. Since counsel fees could properly have been awarded under 
38 U.S.C. 784(g) if the appellees had recovered N.S.L.I. | bene- 
fits, it is important to note that they recovered only death 
compensation. Mrs. Rodulfa's insurance claim, barred by limi- 
tations, was dismissed (App. 27a, 29a). Mrs. Rosario's in- 
surance benefits have never been terminated, but instead were 
being offset against the Government's asserted claim for|com- 
pensation overpayment. Thus, the district court recognized 
that restoration of her compensation award automatically re- 
leased the withheld insurance benefits (App. 49a) and denied 

a specific judgment for them (App. 48a). The widows did not 
appeal from those adverse rulings. | 


Rather, the appeal involves solely the further action of 
the court in allowing appellees' counsel substantial fees, to 
be withheld administratively, and paid separately, from all 
benefits recovered under the judgments. Specifically, counsel 
were awarded 25% of all of Mrs. Rodulfa's compensation benefits, 
past, present, and future, and 20% of Mrs. Rosario's benefits 
(App. 33a, 48a-50a). 

1. MRS. PATROCINIA L. VDA DE RODULFA (No. 22,947). 

Jose B. Rodulfa died in line of duty in 1942 while a 
member of the Philippine Scouts. As his widow, Mrs. Rodulfa 
filed claims with the VA in 1945 for N.S.L.I. and death com- 
pensation benefits, which she was subsequently awarded. Monthly 
installments were paid until 1955, when the VA declared her com- 
pensation award forfeited because she had not reported the death 


in 1946 of her minor daughter ee and had accepted payments 


on the deceased child's account.” Shortly thereafter a VA 
5 


separately terminated Mrs. Rodulfa's insurance award. Her ad- 
ministrative appeals from those rulings were denied in 1957. 


(App. 4a, 5a, 10a-l2a, 23a). 


ee 


4/ Mrs. Rodulfa had sought, and was awarded, compensation 
Benefits both for herself and for her two children by the 
serviceman, Lucila and Jose Jr. (App. lla, 23a). The amount paid 
was based in part upon the number of living children. 38 U.S.C. 
322. Although the child Lucila was alive when the claim was 
filed, she died in 1946 before Mrs. Rodulfa received any benefits 
from the VA. 


5/ The termination was based on the ground that she could no 
Tonger be recognized as the insured's unremarried widow. 38 U.S.C. 
(1952 Ed.) Goata) (2); see Sinlao v. United States, 106 U.S. App. 
D. C. 263, 271 F. 2a 846 (1959). 


oe Te 


Mrs. Rodulfa filed a complaint against the United States 
in the district court on March 16, 1965, pro se, seeking both 
a declaration that she "is the unremarried widow of the late 
veteran" and "a peremptory order to the Administrator of 
Veterans Affairs [not then a party to the suit] to review {her] 
claim for death benefits in the light of this Honorable Court's 
declaration, and to resume payments of [her] claim for gra- 
tuitous National Service Life Insurance to commence on the date 
of last payment” (App. la, 4a-8a; quoted words at 7a). Mrs. 
Rodulfa further requested that she "be given authority by this 
Honorable Court to appoint the Law Office of 'WALLACE, LERCH, 

& PILLOTE' as her attorney of record, to amend the complaint 


if necessary, and to deduct ten percentum (10%) from the claim 


| 
as [her] attorney's fees if the claim is successful" (App. 8a). 


Judge Matthews then appointed Mr. Robert L. Pillote, a 
member of the Washington law firm of Wallace, Lerch & Pillote, 
to represent Mrs. Rodulfa (App. la). Thereafter the United 
States answered the complaint, raising several jurisdictional 
defenses (App. la, 9a-13a). ; 

In 1968, Mrs. Rodulfa's counsel moved for leave to file 
an amended complaint (App. 2a). Over the Government's ob- 
jection, the district court granted this motion and also joined 
the Administrator of Veterans Affairs as an additional defendant 
(App. 2a, l4a). That official then appeared formally in the 
action under protest and waived service of process, reserving 


all other defenses (App. 2a, 15a). 
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Mrs. Rodulfa's amended complaint sought "an order in the 
nature of mandamus" against the Administrator, "ordering him 
forthwith to resume and release all payments of death compensa- 
tion and insurance due [Mrs. Rodulfa], and that the Court de- 
termine end award to [her] counsel reasonable attorney's fees 
for his services herein and direct [the Administrator] to 
deduct the same from the compensation payments due (Mrs. Rodulfa] 
and to pay the same to [her] counsel for the death compensation 
award’ (App. 2a, 16a-20a; quoted words at 19a). In answering 
this amended pleading, the Government asserted numerous appli- 
cable jurisdictional defenses (App. 2a, 2la-26a). 

Following a pretrial hearing (App. 2a), the case was tried 
pefore Judge Holtzoff without a jury (App. 2a, 3a). Final 
judgment was entered on December 20, 1968 (App. 3a, 27a, 28a). 
Insofar as here relevant, that judgment set aside the forfeiture 
of Mrs. Rodulfats compensation award as "null and void" and 
directed the Administrator to pay Mrs. Rodulfa "all of her 
veteran's benefits (except insurance) due her from August 1, 
1953, to date, and to become due, in accordance with the appli- 
cable statutes and regulations; subject always to credit for 


compensation already paid to [Mrs. Rodulfa] on account of her 


deceased child, Lucila, for whom no payments should have been 


made, and subject further to credit for any adjustment necessary 
to correct prior awards to reflect variation in entitlement by 


reason of payments made for the deceased Lucila and to reflect 
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any refund made by [Mrs. Rodulfa], there being no intention by 
either party to duplicate any payments" (App. 27a. 28a). It 
further provided that Mrs. Rodulfa "take nothing as against the 
defendant United States of America, which has not consented to 
be sued eo nomine for death compensation benefits” (App. 28a). 
Counsei fees were not mentioned. | 

On December 31. 1968, eleven days after entry of thet judg- 
ment. Mr. Henry F. Lerch. as co-counsel for Mrs. Rodulfa, filed 
a "memorendum" wee the district court seeking an ealiouence of 
fees (App. aa) The Government filed an opposition (APB. 3a). 
Judge Hoitzoff then issued an opinion (App. 3a, 29a-32a) in 
which it wes held that counsel wes entitled to "a fee of 25 
percent of the recovery" (App. 32a), and, on January 10, 1269, 
entered an order amending the judgment to this effect (app. 
Ra. 33a). Such order adjudged "that of ail sums due and payable 
to [Mrs. Rodulfa] pursuant hereto, the * * * administrator of 
a 
6/ The judgment aiso permitted Mrs. Rodulfa to Fanon costs 
Sf the defendant United States" (App. 28a), despite the tech- 
nicai status of the United States as a prevailing party. How- 
ever. costs have not yet been taxed in the case. 
1@ This memorandum, inadvertently omitted from the Appendix 
but now included in the Supplemental Appendix hereto, infra 


pp. isa-4sa) - represented counsel's sole formal presentation 
on the fee ouestion. See footnote 12, infra. 


8/ Now reported. Rodulfe v. United States, 295 F. Supp. 28 
(D. D.C. 1969). ee aT ae 


Veterans Affairs and his successors in office {shall] withhold 
an amount equal to twenty-five (25%) percent thereof of sums 
due or hereafter to become due as reasonable attorneys' and 
counsel fee in this proceeding, and that said amount so with- 
held {shall] be paid to Wallace, Lerch and Pillote, * * * Counse! 
for [Mrs. Rodulfa] by appointment of this Court" (App. 33a). 

A timely notice of appeal, from poth the initial judgment 
and the order allowing counsel fees, was filed by "the defend- 
ant, United States of America" on February 14, 1969 (App. 3a, 
34a). On the Government's later motion in this Court, the 
notice has been amended to reflect that the appellant in No. 


22,987 is actually "the defendant Administrator of Veterans 


9 
Affairs’ (App. 3a, 35a).— 


2, JULIANA CAPARAS VDA DEL ROSARIO (No. 23,000). 

Nicanor Del Rosario died in 1942 while in United States 
military service. As his widow, Mrs. Rosario filed claims in 
1945 with the VA for N.S.L.I. and death compensation benefits, 
which she was awarded. She received monthly installments until 


the VA retroactively forfeited her compensation award in 1954, 


EEE 


9/ Order of June 11, 1969, which also denied Mrs. Rodulfa's 
tross-motion to dismiss the appeal in No. 22,947 "without pre- 
judice to the renewal by counsel for appellee of her conten- 
tions in her brief and at the argument on the merits of this 
appeal." We pian to respond to any such renewed contentions 
in our reply brief. It seems pertinent to note here, however, 
that Freeman v. Ryan, U. S. App. D. C. , 408 F. 2d 
1204 TIS6S), disposes Of any contention that the Government 
lacks an “appealable interest" in the counsel fee question. 
See also United States v. Snyder, 85 U. S. App. D. C. 198, 

177 FP. 2d a8 (1949). A companion order was entered at the 
same time in No. 23,000. 


Sie 


on the ground that she had claimed benefits for a deceased 
daughter named Lucila and accepted payments on that child's 
be eet The VA then established a continuing offset | 

of accruing insurance installments ne the affirmative 


| 
claim for overpayment of compensation, although Mrs. 


Rosario's insurance award was not terminated. (App. 39a- 


Kia, 49a). 

Mrs. Rosario filed a complaint against the United 
States of America and the Administrator of Veterans 
Affairs in the district court on December 11, 1967, pro 
se (App. 37a, 39-42a), seeking both a judgment for the 
withheld insurance benefits and "an order in the nature 
of mandamus against [the Administrator] ordering him 
forthwith to resume and release all payments of death 


compensation and insurance" (App. 42a). 
LS 


10/ Mrs. Rosario claimed, and was awarded, compensation 
For both herself and her four minor children by the service- 
man, including a daughter Lucila who had died in 1942 (App. 
40a). By coincidence, both of the deceased children were 
named Lucila in these two cases (see footnote 4, supra). 


1l/ This was of course because the forfeiture of benefits 


was made retroactive. 


The complaint further requested that "the Court appoint 
counsel for [Mrs. Rosario] and * * * that Harold J. Nussbaum, 
a member of the bar of the Court, * * * be appointed as counsel 
for [{Mrs. Rosario], and that he be awarded reasonable counsel 
fees for his services" (App. 42a). Judge McGuire appointed 
Mr. Nussbaum as attorney for Mrs. Rosario on December 13, 1967. 

The Government filed a motion to dismiss, or in the alter- 
native for summary judgment, in June 1968, urging a number of 
jurisdictional objections to the suit (App. 378, Kza, 44a). 
Mrs. Rosario then moved for summary judgment (App. 378; 45a, 
46a). These cross motions were heard on October 30, 1969, by 
dudge Corcoran, who thereafter received briefs on the counsel 
fee issue (App. 38a) 

Judge Corcoran entered a final judgment (App. 38a, 48a- 
50a) on January 28, 1969, which (1) granted summary judgment 
to the Government "with respect only to [Mrs. Rosario's] claim 
for National Service Life Insurance”; (2) denied the Government's 


motion "with respect to [Mrs. Rosario's] claim for payment of 


compensation benefits’ ; (3) denied Mrs. Rosario's motion as to 


ee ee SS SS 


12/ Counsel for Mrs. Rosario submitted a memorandum to the 
Gistrict court, as had counsel for Mrs. Rodulfa (footnote 7, 
supra), seeking an allowance of fees (App. 38a). A 25% de- 
duction for this purpose was suggested, but 20% was actually 
allowed by Judge Corcoran (App. 50a). The text of that memo- 
randum, inadvertently omitted from the Appendix, is included 
in the Supplemental Appendix, infra pp. 5sa-l0sa. This re- 
presented counsel's sole formal presentation in No. 23,000 
on the fee question. 


her N.S.L.I. claim; (4) granted summary judgment to Mrs. Rosario 
as against the Administrator of Veterans Affairs; (5) "ordered 
and commanded” the Administrator "to render an account forth- 


with to [Mrs. Rosario], and her counsel, for the correct award 


of compensation due [her] for the death of the deceased service- 


man, Nicanor Del Rosario, from the date of his death to the 
date of said account"; (6) further ordered the Administrator, 
in effect, thereafter to restore Mrs. Rosario's compensation 
award and to pay her benefits from the date of termination, 
including amounts withheld by offset against the insurance, 
but subject to credit for amounts improperly paid on account 
of the deceased child Lucila; (7) further "ordered and commanded’ 
the Administrator ‘to forthwith commence and continue monthly 
payments of compensation to [Mrs. Rosario] within thirty days 
of this order, in accordance with the applicable statutes per- 
taining to her continued entitlement thereto": and finally, 
(8) ordered that the Administrator "withhold the sum of 20% 
as reasonable attorney's fees in this proceeding" from "all 
sums due and payable to [Mrs. Rosario] pursuant hereto” and 
that this "be paid to Harold J. Nussbaum, * * * counsel for 
[Mrs. Rosario] by appointment of this Court” (App. 48a-50a) . 
On the Government's motion, Judge Corcoran thereafter 
stayed the operation of that judgment through Friday, April 
4, i969 (App. 38a). 


A timely notice of appeal was filed by “the defendant, 
the United States of America" on March 28, 1969 (App. 38a, 5la), 
and a timely amended notice of appeal was filed by "the de- 
fendants, the United States of America and William J. Driver, 
Administrator of Veterans Affairs" on April 1, 1969, from 
the judgment entered on January 28, 1969 (App. 38a, 52a). 

STATUTES INVOLVED 

1. The Act of July 18, 1966, P.L. 89-507, 80 Stat. 308, 
amending 28 U.S.C. 2h12, provides in pertinent part as follows 
(as it appears in the United States Code): 

28 U.S.C. (Supp. II) 212: 


Except as otherwise specifically provided by 
statute, a judgment for costs, as enumerated 
in section 1920 of this title but not including 
the fees and expenses of attorneys may e awarded 


to the prevailing party in any civil action 
prought by or against the United States or any 
agency or official of the United States acting 
in his official capacity, in any court having 
jurisdiction of such action. * * * [Emphasis 
supplied]. 


2. The following sections of Title 38 of the United States 
13/ 


Code are relevant: 
38 U.S.C. 784(g): 


Whenever a judgment or decree shall be rendered 
in an action brought under the provisions of 
this section, the court, as a part of its judg- 
ment or decree, shall determine and allow reason- 
able fees for the attorneys of the successful 


eS 


13/ Title 38 has been enacted into positive law. Act of 
September 2, 1958, P.-L. 85-857, 72 Stat. 1105. 
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party or parties and apportion same if proper, 
said fees not to exceed 10 per centum of the 
amount recovered and to be paid by the 
Veterans' Administration out of the payments 
to be made under the judgment or decree at 

a rate not exceeding one-tenth of each of 
such payments until paid; except that, in 

a suit brought by or on behalf of an insured 
during his lifetime for waiver of premiums 
on account of total disability, the court, 
as part of its judgment or decree shall 
determine and allow a reasonable fee to be 
paid by the insured to his attorney. 


38 U.S.C. 1822(b): 


Actions pursuant to the provisions of this 
section [permitting treble-damage suits to 
recover excess amounts paid in connection 
with G.I. loans] may be instituted by the 
veteran concerned, in any United States 
district court, which court may, as a part 
of any judgment, award costs and reasonable 
attorneys' fees to the successful party. * * 


38 U.S.C. 3101(a): 


Payments of benefits due or to become due 
under any law administered by the Veterans' 
Administration shall not be assignable except 
to the extent specifically authorized by law, 
and such payments made to, or on account of, 
a beneficiary shall be exempt from taxation, 
shall be exempt from the claim of creditors, 
and shall not be liable to attachment, levy, 
or seizure by or under any legal or equitable 
process whatever, either before or after 
receipt by the beneficiary. * * * 


38 U.S.C. 3404(c): 


The Administrator shall determine and pay 
fees to agents or attorneys recognized under 
this section in allowed claims for monetary 
benefits under laws administered by the 
Veterans' Administration. Such fees-- 

(1) shall be determined and paid as pre- 
seribed by the Administrator; 

(2) shall not exceed $10 with respect to 
any one claim; and 

(3) shall be deducted from monetary bene- 
fits claimed and allowed. 
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ARGUMENT 
I 

BECAUSE OF APPLICABLE STATUTES FORBIDDING ALLOWANCE OF 

COUNSEL FEES IN SUITS FOR NON-INSURANCE VETERANS' BENE- 

FITS, THE DISTRICT COURT ERRED IN GRANTING SUCH FEES HERE 

We of course fully recognize that the Federal courts 
possess inherent power to determine and award counsel fees in 
private litigation. See, e.f., Ratner v. Bakers and Con- 
fectionery Workers Int. U., 122 U. S. App. D. C. 372, 354 F. 
24 504 (1965). They have sometimes also exercised such power 
jn cases involving the Government, where this is not prevented 
by law. See. e.g., Celebrezze v. Sparks, 342 F. 2d 286 
(C.A. 5- 1965). and Folsom v. McDonald, 237 F. 2d 380 (C.A. 4, 
1950). However. authority to divert fees from funds in the 
Government's hands, or paid out by it, is ordinarily deemed 
nonexistent unless specifically permitted by statute. See 


Calhoun v. Massie, 253 U. S. 170 (1920); Nutt v. Knut, 200 


U. S. 12 (1906); Buchanan v. Alexander, 4 How. (45 U. S.) 


20 (1846); Gonzalez v. Hobby, 213 F. ed 68 (C.A. 1, 1954); 
Barber v. Vinson, 80 U. S. App. D. C. 325, 153 F. 2d 130 (1946). 

Accordingly, when Congress intends to permit the payment 
of counsel fees directly from such funds, it enacts an author- 
izing statute. Examples include 42 U.S.C. (Supp. I) 406(b) - 
(Social Security benefits), 28 U.S.C. 2678 (recoveries under 
the Federal Tort Claims Act), 38 U.S.C. 784(g) (National 
Service Life Insurance benefits), and 38 U.S.C. 3404(c) 


= ie 


(administrative claims for veterans’ benefits). Such statutes 
are strictly construed, e.g. Moss v. United States, 311 F. 2d 
462 (C.A. 2, 1962), cert. dismissed 374 U. S. 819 (1963), 
since obviously they derogate sovereign immunity. 

Counsel fees in veterans' matters have been subject to 
particularly restrictive jacana ae the Supreme 
Court squarely held in Hines v. Lowrey, 305 U. S. 85 (1938), 
must be respected. Cf. Margolin v. United States, 269 U. Ss. 
93 (1925). At present, the statutes governing counsel fees 


in cases involving veterans' Done 38 U.S.C. 784(g), 
rf 


/ | 
1822(b), 3101(a), 3404(c), and 3405.” See also 28 U.S.C. 
(Supp. II) 2412, which permits a judgment for costs against 
the Government "but not including the fees and expenses of 


attorneys". 


14/ <A detailed historical summary of the many enactments in 
This area, prepared by the VA, is included in the Supplemental 
Appendix hereto, infra pp. llsa-13sa. Most fees allowed under 
those laws have been extremely modest, primarily, of course, 

to protect veterans, their beneficiaries, and the public funds 
involved. Cf. Calhoun v. Massie, 253 U. S. 170, 173-175 (1920). 


15/ In Margolin and Lowrey, the Supreme Court, while acknowledg- 
Ing the probability that valuable legal services had been per- 
formed, cited the history and progressive nature of the fee 
provisions as demonstrating a primary legislative policy to 
protect a particular class of beneficiaries. Cf. Calhoun v. 
Massie, 253 U. S. 170, 173-175 (1920), and see the remarks of 
Justice Musmanno as to the overriding nature of this legislative 
history compared to attitudes of members of the Bar. In re 
Descamp's Estate, 405 Pa. 331, 175 A. 2d 827 (1961). 

16/ Implementing regulations, not directly pertinent here, may 
be found in 38 C.F.R. 14.650-14.659. 


Bale) = 


Two of these statutes, 38 U.S.C. 784(g) (applying only to 
insurance suits) and 38 U.S.C. 1822(b) (litigation involving 
VA-guaranteed loans, not against the Government), authorize 
courts to award counsel fees in specific litigated veterans' 


17/ 
matters. A third, 38 U.S.C. 3404(c), contains a highly 


restrictive $10.00 fee Sy gee to claims handled 
a 


administratively before the VA. The other two, 38 U.S.C. 
3101(a) and 3405, directly (if inferentially) forbid allowance 
of fees in all other suits for veterans' benefits. 


A. The exemption statute, 38 U.S.C. 3101(a), bars any 
geduction of counsel fees from non-insurance veterans' 


benefits. 


Because of the exemption statute, 38 U.S.C. 3101(a), pay- 
ments of veterans! benefits are nonassignable, are totally 
“exempt from the claim of creditors", and are not “liable to 
attachment, levy, or seizure by or under any legal or equitable 
process whatever, either before or after receipt by the benefi- 


ciary." The Congressional intent could scarcely have been 


ee 


17/ For a discussion of the strictly enforced 10% fee limita- 
Eion in National Service Life Insurance cases, see Moss v. 
United States, 311 F. 2d 462 (C.A. 2, 1962), cert. dismissed 
aor (1963). Counsel fees in loan guaranty matters 
were litigated in Walker v. Wiar, 276 F. 2d 39 (C.A. 10, 1960). 


18/ This limitation has been repeatedly upheld by the Supreme 

Gourt and other courts. See, ¢.g-> Hines v. Lowrey, 305 U. S. 

85 (1938); Gostovich % Valore, 153 F. Supp. D. Pa. 1957); 

appeal dismissed 355 U. S. G08 (1958), affirmed 257 F. 2d 144 

(C.A. 3, 1958), cert. den. 359 U. S. 916 (1959); Smith v. 

United States, 83 F. 2d 631 (C.C.A. 8, 1936); Morgan v. Hutcheson, 
a. App. 703; 7 S.E. 2d 691 (1940); see also Margolin v. 

United States, 269 U. S. 93 (1925). 
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expressed more unequivocally. The amount payable to a bene- 


ficiary is not to be decreased by his own volition, or by 
any act of a court. No creditor of a beneficiary may reach 
payments to be made, either through transfer or assignment or 
any legal process. | 
Tat counsel fees could not be an implied exception to 
this broad prohibition is shown by analogy to the established 
construction of 31 U.S.C. 203, the Anti-Assignment statute, 
which generally forbids "all transfers and assignments x * * 
of any claim upon the United States" except under specified 
conditions. The Supreme Court has held that this forbids any 
contingency agreement with an attorney which would create a 
lien upon the claim against the Government, reasoning that 
this purports to give the attorney "an interest or share in 
the claim itself" and hence operates as a "transfer" or "assign- 
ment" prohibited by the statute. Nutt v. Knut, 200 U. 3 12, 
20, 21 (1906). Similarly here, in view of the express pro- 
hibition in Section 3101(a) against any transfer or assignment 
of rights to receive veterans! benefits, the appellees could 
not have made an agreement permitting their attorneys to collect 
fees from the United States. Yet the judgments of the | court 
pelow accomplish precisely the same result. | 
eee es 
19 This was recognized in Hale v. Gravallese, 340 Mass. 96, 
5 (N.E. 2d 817 (1959), Stone v. Stone, 188 Ark. 622, 67 S. W. 


2a 189 (1934) » and In re Zadurian's Estate, 142 Misc. at 253 
N. Y. Supp. 652 (Surr. Ct. T1931). 
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The proscription in Section 3101(a) of "seizure by or 
under any legal or equitable process whatever" also invalidates 
the fee allowances here. For, when read as a whole, the section 
evinces a clear intent to protect veterans: benefits from any 
creditor claim through any action of a court. An attorney per- 


forming legal services and then seeking a fee allowance from 


the court is no less a creditor enforcing his claim through 


“legal or equitable process" than is a commercial creditor 
attempting to enforce his claim through garnishment, attachment, 
execution, or the like. 
The Supreme Court has ruled that the exemption statute 
must be liberally construed to protect the persons receiving 
veterans' benefits. Porter v. Aetna Casualty Co., 370 U. Ss. 
159. 162 (1962); see also Lawrence v. Shaw, 300 U. S. es 
(1937). Obviously, such protection is intended for beneficiaries 
such as Mrs. Rodulfa and Mrs. Rosario, and not for their creditor- 
attorneys. As things presently stand, reversal of the fee 
allowances here will cause substantial permanent increases in 
their benefits. The "liberal" construction, accordingly, is 
the one accomplishing that result. 
B. Another applicable statute, 38 U.S.C. 3405, 
directly forbids counsel to charge or re- 
ceive fees in veterans’ cases except as 
provided in sections 3404 and 784. 
38 U.S.C. 3405 makes it a criminal offense to solicit, 


contract for, charge, or receive, or attempt to solicit, 


contract for, charge, or receive, "directly or indirectly", 
"any fee or compensation except as provided in sections 3404 
or 784 of" Title 38, United States Code. As meritioned pre- 
viously, 38 U.S.C. 3404 is the statute permitting a $10.00 
maximum fee for representing claimants before the VA, while 
38 U.S.C. 784 governs N.S.L.I. suits and permits allowance 


"ex- 


of a 10% maximum fee to successful counsel. Therefore, 
cept as provided in" those two specified sections (3404 and 
784), counsel fees are expressly forbidden with respect to 


veterans' benefits. 


In his opinion below (App. 29a-32a), Judge Holtzoff 


correctly pointed out that this "very salutary provision" 
prevents "unscrupulous persons from receiving compensation 
or fees for obtaining benefits for veterans from the Veterans 
Administration". He nevertheless then concluded that it does 
not "apply to counsel fees in litigation" (App. 31a). But 
Section 3405 does apply to litigated ee is clear 
on its face, since such matters are not excluded from the 
statutory ambit. ! 

Indeed, that statute's express reference to 38 U.S.C. 784 
(which only applies to litigated N.S.L.I. cases) conclusively 


demonstrates the coverage intended by Congress. If application 


20/ See, e.g., Conlon v. Adamski, 64 App. D. C. 274, 77 F. 2d. 
397 (1935), Shinberg v. United States, 3 F. Supp. 327 (E.D.N.Y. 
1933), In re War Risk Insurance Attorneys! Fees, 52 F. 2d 187 
(D. Mont. > Saunders v. Unite ates, . 2d 619 (C.C.A. 
+, 1927), and United States v. Lyke, 19 F. 2d 876 (C.C.A. 9, 
1927), interpreting 35 U.S.C. (toss Ed.) 551, a predecessor to 
Section 3405. 19 


only to non-litigated matters had been desired, not only would 
Congress have said so, but in that event there would have been 
no need to mention Section 784 at all. 


C. The applicable statutes negate any court 
authority to regulate counsel fees in cases 


involving non-insurance veterans! benefits. 


As we have shown, the applicable statutes, particularly 


38 U.S.C. 3101(a) and 3405, have the effect in non-insurance 


veterans' cases of totally eliminating any inherent authority 
the courts may possess to regulate counsel fees. This is 
especially apparent when they are read together, as Congress 
intended. 

Because of this statutory situation, the holding in 
Sprague v. Ticonic Bank, 307 U. S. 161 (1939), is inapplicable 
here. Sprague implies that Federal courts possess inherent 
equity power, under principles evolved in the English Court 
of Chancery, to allow counsel fees and other litigation 
expenses to the extent that "fair justice" may permit. It 
4s there recognized, however, that such power can be modified 
by Congress, citing reservations to that effect in Dodge v. 
Tulleys, 144 U. S. 451, 457 (1892), "except so far as such 
rules aré changed by the legislation of Congress", and in 
Michaelson v. United States, 266 U. S. 42 (1924). 

Such power over fees has been held applicable where the 
expenses would be taken from funds under control of a court: 


see Trustees v. Greenough, 105 U. S. 527 (1881), cited as a 


precedent in Sprague. Absent such court control, the power 
has been declared non-existent. Boice v. Boice, 56 Pi Supp. 
339 (D. N.J. 1944), distinguishing Greenough and spragu e on 
this ground. The funds from which benefits will be paid in 
these consolidated cases are of course still in the Treasury, 


and a direct attempt to dispose of them represents an un- 


consented suit against the United Sere Mine safety Co. 
ras 


v. Forrestal, 326 U. S. 371 (1945). 
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21/ There was a dictum in Whittier v. Emmet, 108 U. S. App. 
Br c. 191, 199, 21 F. ea oF, 32 (1! 960), cert. den. 364 U. S. 
935 (19613, that a lower court allowance of counsel fees 
there had not been dependent upon statutory authority but 
rather upon the general equity powers discussed in Sprague. 
However, this Court then further held that fees shoutd not 
have been awarded for other reasons; there was no discussion 
of authorities which might otherwise militate against appli- 
cation of such asserted equity power. Moreover, prior to 
commenting on the fee question, this Court had already 

ruled that the complaints in all three of the consolidated 
cases there must be dismissed. One was dismissed because 

of the unavailability of mandamus; the others were dis- 
missed for improper venue. The consolidated suits in 

Emmet were not, strictly speaking, for veterans! benefits 

at all; rather, they arose under the Soldiers' and Sailors' 
Civil Relief Act, with benefits otherwise due merely being 
offset against affirmative claims of the Government. : 


If 


THE FEES ACTUALLY ALLOWED WERE EXCESSIVE 
AND WERE NEVER PROPERLY SUBSTANTIATED 


For the reasons stated in Point I, supra, we submit that 
the district court lacked the power to award counsel fees in 
these actions in view of the fact that Congress has authorized 
such an award only with respect to litigation involving in- 
grance benefits. Even if this were not the case, however, the 
fee awards could not stand. This is because it is clear upon 
analysis that, in any event, those awards are grossly ex- 
cessive. 

At the outset, it should be noted that the fee awards 
are not restricted to a certain percentage of the past-due 
benefits which the appellees will now receive in a lump sum 
as a result of the determinations of the court below on the 
merits of the controversy. Had the awards been thus re- 
stricted, counsel would still have received more than 
generous compensation. According to the computations made 
by the Veterans Administration, if confined to past-due 
benefits the 25% fee awarded to Mrs. Rodulfa's counsel would 


amount to approximately $5,800. In the Rosario case, 20% 


Over, 
of past-due benefits would amount tol $4,000. 


Instead, the court below awarded fees in the amount of 
25% and 20% respectively of all past-due, present and future 
penefits. The VA estimates that, if this award were to 


stand, the fees which would be received by counsel (based upon 
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life expectancy of the claimants) would be approximately 


$16,900 in Rodulfa and $11,200 in Rosario. 

In evaluating these fee awards, it should be noted thet, 
where Congress has legislated with respect to counsel fees 
in analogous areas, it has imposed limitations which are far 
exceeded by the present awards. Thus, in suits to recover 
National Service Life Insurance benefits, similar in many 
ways to death compensation, a successful party's attorney 
is permitted a maximum 10% of the recovery. See 38 U.S.C. 
784(g). Of equal significance, Congress has expressly a 
vided that, while a court may award a 25% maximum fee in 
Social Security cases, that fee is to be computed solely 
on the basis "of the total of the past-due benefits to : 
which the claimant is entitled by reason of such judgment" 
(emphasis supplied). 42 U.S.C. (Supp. I) 406(b)(1). See 
Hopkins v. Cohen, 390 U. S. 530 (1968). In short, Congress 
explicitly recognized the impropriety of permitting an award 
of counsel fees out of future benefits to be received by the 
Social Security claimant. Needless to say, there is no 
reason to differentiate in this regard between Social 
Security claimants and claimants for gratuitous veterans! 
benefits. Stated otherwise, the latter are just as mach in 
need as the former and are just as much entitled to be pro- 


tected from the unwarranted diminution of the modest benefits 
provided by the United States. 
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The extremely large fee awards here are even more un- 
justified in light of the fact that counsel made no serious 
effort to substantiate their entitlement to them. When a 
statement of services is submitted in a disputed fee case, 
the general practice is to require counsel to explain and 
justify such statement, preferably by means of current 
records, cf. In re Nazareth Fair Grounds & Farmers Market, 
Inc., 374 F. 24 595; 598 (C.A. 2, 1967),  dut at least 


through an explanation of when and why the work performed 


was done. General Accid. Fire & Life Assur. Corp. Vv. 6/ 
2 
Donovan, 102 U. S. App. D. C. 207, 251 F. 2d 961, 962 (1958). 


In general, disputed fee claims are to be decided after a full 
hearing. Featherstone v. Barash, 345 FP. 2d 246 (C.A. 10, 1965); 
ef. Sherwin v. Welch, 115 U. S. App. D. C. 328, 319 F. 2d 729 
(1963). 


25/ "* * * the failure to keep current and accurate records 
From day to day is af to be considered in evaluating 
the services and in accepting estimates which the attorney 
makes at some later date merely on his own recollection at 
a time when he is looking forward to compensation." 


26/ There is en analogy 
Criminal Justice Act, 1 

for excess compensation must be 

ment specifying the time expended, se 

penses incurred while the case was pen 

court’. Time must be specifically acc 

statement submitted by counsel. United States v. Naples, 266 
F. Supp. 608 (D. D.C. 1967) (per Bazeton, J.) United States v. 
Aadal, 202 F. Supp. 664 (S.D.N.Y. 1968). Other factors orven 
considered are set forth in Canon No. 12 of the Canons of Pro- 
fessional Ethics, published in Am. Jur. 2d Desk Book, Doc. 

No. 91, p. 225. 


ee 


Mr. Lerch, counsel for Mrs. Rodulfa, made no showing in 
his fee memorandum as to work specifically performed in the 
instant case, but rather simply pointed to work he had done 

27. 


in other similar matters (infra, p. 2sa). This was also true 


of the memorandum Soe by Mr. Nussbaum, counsel for Mrs. 
ve) = I 


Rosario (infra, p. 6sa). But these widows obviously should 
not be required to compensate their attorneys for work done 
on behalf of other clients in separate and unrelated cases. 
These were not class actions, with money being directly ob- 
tained for other claimants; only benefits to which the widows 
are themselves entitled were recovered. 


27/ ‘Counsel herein and his partner [Mr. Pillote] have been 
appointed in over 50 individual and unsolicited cases involving 
solely the question of death compensation during the last 6 
months. We have argued, -- and lost, -- coverat hundred _court- 
appointed death compensation cases over the past 10 or,12 years. 
In their 2-man office this has created an unwarranted, ; un- 
solicited, and uncompensated burden of work.” (Emphasis in 
original). 


| 

28/ °Counsel engages essentially in a real estate and! tax 
Planning practice at an average charge to clients of $65 per 
hour. This has enabled counsel to give 10 years free service 
to the District of Columbia government on the Citizens Traffic 
‘Board as a member, as counsel, as assistant chairman and as 
chairman, as a member and for two years chairman of the Veterans 
Committee of the American Bar Association and with a probable 
total of 120 or more cases, generally without fee, by appoint- 
ment of this Court, including appointment as counsel for seven 
mandamus suits against the Veterans Administrator in one day in 
August 1968 by order of Chief Judge Curran. Counsel expends 
over $2,000 annually on additions to and maintenance of his law 
library. The instant case is the exception, being the first 
compensation case resulting in Judgment ordering payments and 
the first such of many handled by Court appointment in which 
Counsel has requested and will demonstrate he is entitled to 


a fee.” 
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These inadequate presentations by counsel for the appellees 
should also be considered in the light of immense recoveries 
which they may reasonably expect in other cases if these judg- 
ments stand as precedents. As Mr. Nussbaum himself noted (infra, 
p. 6sa), his and Mr. Lerch's firms have been handling almost all 
of these cases. We estimate that there are approximately 150 
such now pending, with those firms representing most of the 
plaintiffs. In the light of the large amounts already recovered 
in the present two cases, the windfall to counsel, if 20-25% 


fees (based upon future as well as past-due benefits) are 


similarly awarded in oy group of 150, would be most impressive 
29 


to say the very least. 


29/ The VA advises that there have been more than 4500 for- 
Feitures for fraud (as occurred in the cases on appeal) since 
1947. From 1959 to 1962 there were more than 900 suspensions 
of widow's benefits for indicated remarriage (as in most of 
the approximately 150 suits now pending); it is very conserva- 
tively estimated that their restoration would involve accrued 
and future benefits of more than.$10,000,000. The VA also 
reports that since the close of World War II, there have been 
3,190,248 benefit terminations, each of which is possibly sub- 
ject to suit on the precedent of Tracy v. Gleason, 126 U. S. 
App. D. C. 415, 379 F. 2d 469 (1907), which afforded the basis 
on which the district court assumed jurisdiction here. Total 
average annual value of benefits in such cases, for years of 
initial termination since 1960, has exceeded one hundred 
Million dollars. 


For these reasons, we submit that, were this Court to hold 
that fee awards are not entirely precluded in..cases of this 
type, the causes should be remanded to the district court for 
a redetermination of the fee awards. In this connection, we 
suggest that this Court direct that in no circumstances should 
the fee awards exceed 25% of the past-due benefits. Awards in 
that amount (assuming that counsel provide substantiation of 
entitlement to them) could scarcely be deemed inadequate. 

CONCLUSION 
For the foregoing reasons, the fee allowances entered by 
the district court should be vacated, permitting full payment 
of benefits to the appellees with no deduction for Coonsen 
fees. Alternatively, if this Court rules that the district 


court has power to allow fees, the existing fee allowances 


should nevertheless be vacated and these cases remanded for 


redeterminations of reasonable fees after full hearings; sub- 


ject to the limitation suggested above. 
Respectfully submitted, 


WILLIAM D. RUCKELSHAUS,' 
Assistant Attorney General, 


ALAN S. ROSENTHAL, | 
DAVID V. SEAMAN, | 
Attorneys, 
Department of Justice, 
Washington, D. C. 20530, 


Attorneys for Appellants. 


SUPPLEMENTAL APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
MRS. PATROCINIA L. VDA DE RODULFA, 
Plaintiff, 
v. 


CIVIL ACTION NO. 635-65 


UNITED STATES OF AMERICA and 
ADMINISTRATOR OF VETERANS AFFAIRS, 


] 
] 
] 
] 
] 
] 
] 
] 
] 
] 


Defendants. 


PLAINTIFF'S COUNSEL'S MEMORANDUM 
TO AMEND PROPOSED ORDER & JUDGMENT 
TO INCLUDE ALLOWANCE OF COUNSEL FEE 
Comes now Henry F. Lerch, court appointed counsel for plaintiff, 
and submits this Memorandum in support of his contention that the proposed 
Order & Judgment should include the allowance of a reasonable coursed fee 
and be so amended as provided in FRCP 59(e). In support of said contention, 
the undersigned adopts in principle the plaintiff's counsel's memorandum 
filed in Civil Action #3136-67 copy of which is attached and incorporated 
by reference, involving the identical question. 
This Rodulfa case was decided October 29, 1968 in plaintiff's 
favor, ordering the forfeiture of death compensation benefits to be set 
aside, and thus reinstating plaintiff's right to recover such benefits; 
on October 30, 1968, Judge Corcoran rendered a similar decision on the 
same issue in the case of de Rosario v. U.S. & Administrator of veterans 
Affairs, Civil #3136-67. These are the two cases of first impression 


wherein plaintiff has succeeded in recovery of previously terminated death 


compensation benefits by setting aside prior forfeitures thereof, and are 
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therefore cases of first impression on the question of allowance of 
counsel fees under these circumstances. Counsel contends he should be 
allowed a reasonable fee for services performed in achieving this result. 
The question has been briefed in the de Rosario case, and the government 
has filed its opposition therein. Counsel herein adopts Points #1 
through IV of Plaintiff's Counsel's Memorandum filed in said case, copy 
attached hereto and incorporated herein by reference, insofar as the law 
and argument stated therein are relevant to the issue. 

Counsel herein and his partner have been appointed in over 50 
individual and unsolicited cases involving solely the question of death 
compensation during the last 6 months. We have argued, -- and lost, -- 
several hundred court-appointed death compensation cases over the past 
10 or 12 years. ‘In their 2-man office this has created an unwarranted, 


unsolicited, and uncompensated burden of work. Since the decision in 


Tracy v. Gleason, 126 US App DC 415, there now appears some hope for 


plaintiff's recovery of death compensation benefits in certain factual 
situations; if counsel succeeds in some of these appointed cases where 

the facts warrant the setting aside of prior forfeitures, he is entitled 
to the allowance of a reasonable fee for his efforts and services from 

the fund he thereby creates. (See Rosario Memorandum attached). The 
allowance of a reasonable fee is prayed for in the original and amended 
complaint; it may be a minimum of 10% of the recovery as has consistently 
been done in Gratuitous National Service Life Insurance cases, or possibly 
as much as 25% of the recovery, using an analogy to the fee permitted 


under the Federal Tort Claims Act, as amended, (28 usc 2678). 


Plaintiff's counsel is advised that, at this time, Judge 
Corcoran has the fee question under consideration. Counsel suggests 
that this Honorable Court take the question under advisement. and that 
consistent decrees be issued in this and the de Rosario cases. should 
the court decide that the award of counsel fees is proper, plaintiff's 
counsel recommends that an additional paragraph be added to the proposed 


| 
Order & Judgment, reading substantially as follows: 


"That of all sums due and payable to plaintiff pursuant 


hereto, the said defendant and his successors in office 

shall withhold an amount equal to _—*% thereof as a 

reasonable attorney's fee in this proceeding, and that 

said amount so withheld shall be paid to Henry F. Lerch, 

Wallace, Lerch & Pillote, 815 - 15th St., N. W., Washington, 

D. C. 20005, counsel for plaintiff appointed by this court.” 

In each of the cases, plaintiff is a poor, poverty stricken 

widow of a deceased Philippine veteran who has been deprived of her vested 
death compensation benefits in violation of due process of law; in the 
subject case, it has taken nearly 4 years to succeed in the correction of 
the administrative error by the Veterans Administrator. The fee question 
is identical in both cases - (Rosario and Rodulfa) and a uniform decision 
should be reached in each case so counsel may have specific guidelines 
which will apply to the future handling of such cases involving death 
compensation, as has been done in life insurance cases. 


This memorandum is submitted within the time limit set forth in 


Rule 59(e) FRCP of 10 days from date of proposed Order & Judgment. It is 
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counsel's opinion that the court is well acquainted with the efforts ex- 
pended herein and that oral argument on this question would serve no 
constructive purpose but counsel is willing to appear for such argument 
4f deemed necessary by the court. 

Counsel therefore requests that petitioner's prayer for the 
award of reasonable counsel fees contained in the Amended Complaint 
herein be granted. 


Respectfully submitted, 


/s/Henry F. Lerch 
Henry F. Lerch 
Attorney for Plaintiff 
Wallace, Lerch & Pillote 
815 - 15th Street, N. W. 
Washington, D. C. 20005 
EX 3-1404 


Certificate of Service 


Copy of the foregoing memorandum mailed postage prepaid to 


David V. Seaman, Esq., Civil Division, U. S. Department of Justice, 


Washington, D. C. 20530, this 26 day of December, 1968. 


/s/___Henry F. Lerch 
Henry F. Lerch 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIANA CAPARAS VDA DEL ROSARIO, 
Plaintiff, 
Vv. 


UNITED STATES OF AMERICA, 
| 


Defendant #1, Civil Action No. 3136-67 


a a ee a te el 


Defendant #2. 


PLAINTIFF'S COUNSEL'S MEMORANDUM 
ON THE QUESTION OF COUNSEL FEES . 
Introduction 
Defendants present the Court with an opposition to the request 
of Counsel for allowance of a fee. The altruism of this opposition is 
questionable (not with respect to Department of Justice Counsel) insofar 


as it is the expression of the Administrator of Veterans Affairs and his 


legal staff. 


One year ago the Administrator's General Counsel sought , as 


government counsel knows, to reduce the fee in a National Service Life 
Insurance judgment to 5% and was overruled by Judge Jones of this Court 
who stated from the bench that the General Counsel apparently had never 
paid rent on a law office, nor a salary to a secretary nor any office 
overhead. Yet, last session the House passed legislation removing the 


10% fee limit on NSLI cases without VA objection. 


Counsel engages essentially in a real estate and tax planning 
practice at an average charge to clients of $65 per hour. This has 
enabled counsel to give 10 years free service to the District of Columbia 
government on the Citizens Traffic Board as a member, as counsel, as 
assistant chairman and as chairman, as a member and for two years chair- 
man of the Veterans Committee of the American Bar Association and with 
a@ probable total of 120 or more cases, generally without fee, by appoint- 


ment of this Court, including appointment as counsel for seven mandamus 


suits against the Veterans Administrator in one day in August 1968 by order 


of Chief Judge Curran. Counsel expends over $2,000 annually on additions 
to and maintenance of his law library. 

The instant case is the exception, being the first compensation 
case resulting in Judgment ordering payments and the first such of many 
handled by Court appointment in which Counsel has requested and will 
demonstrate he is entitled to a fee. 

I. 

The “Hornbook" Rule is that an attorney serves when appointed 
by the Court in'a Civil Proceeding, e.g., @ guardian ad litem, for com- 
pensation to be determined by the Court from the party's fund created or 
preserved by the attorney on a quantum meruit basis, considering the nature 
of the services and any unusual features or professional skills demonstrated. 

aid 

In this type of case counsel believes that no more than three 
attorneys are presently active in the entire federal system, namely, Henry 


Lerch, Esquire, Robert Pillote, Esquire and the undersigned. Other 
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attorneys seem unanimous in declining such appointments because while at 
Roman law the attorney served without fee for the honor of the profession, 
being usually, like Cicero, a wealthy Senator, in Twentieth century 
Washington he is compelled to practice for a livelihood. Even free 
service in criminal cases was altered by the Criminal Justice Act. pro- 
viding for fees. : 
III. 

rf the V.A. position were credible in any respect - and the 
Administrator says the statutes "snferentially" prohibit fees - Then 
the Rule is that statutes in derogation of the Common Law must be 
structly construed and no inferential derogation of the Common Law 


ought to be countenanced. 


At Common Law, the attorney was considered worthy of his hire, 


translated by Abraham Lincoln to the aphorism that "the Lawyer's time 


and advice are his stock in trade." 


In Fillmore v. Wells, 10 Colo. 228, 15P. 343, 345, 3 Am. St. 
Rep. 567, the Supreme Court of that state set forth a discussion on the 
subject of the practice of law, worthy of quotation: 


"the custom of advocates to render their services quiddam 
honorarium does not exist in this country. We doubt very much if 
counsel for appellant, who discourses with such evident admiration 
upon this practice as it existed centuries ago in Rome, in France, 
and in England, would be willing to see it established in Colorado. 
The advocate or counselor who should here to-day imitate Cicero, 
and give his services gratuitously, relying solely upon the gift 
which, in the language of Sir. John Davy, "guieth honor as well 
to the taker as the guier," would soon find the wolf at his door, 
unless, like Cicero, he had other sources of revenue. It may, from 
counsel's standpoint, be a humiliating fact, but it is a fact, 
nevertheless, that in this respect the legal profession occupies 
the status with us of other employment followed for a livelihood. 
The attorney is considered worthy of his hire,. . 
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"a second question fairly presented by the record and 
arguments before us is, can & suit in equity be maintained by the 
attorney for the enforcement of his lien, when the employment is 
questioned, and the amount of his compensation is unliquidated?.... 


"The attorney's lien, whether under the statute or at 
common law, is equitable in its nature. Even the decisions in this 
country, which confine its existence and application to the narrowest 
limits, always speak of it as an equitable lien, right, or privilege. 
It is not property in the thing which gives a right of action at law. 
It is a charge upon the thing which is protected in equity. Courts 
of law may recognize it when the res is in possession of the lienor, 
and the owner is seeking to deprive him of such possession. But 
where the thing is not in possession, and some affirmative action 
is required by the attorney, he, like other lien claimants, must 
seek relief in equity.... Since a court of equity is the only 
forum that can enforce by proper decree the lien rights, we are 
of opinion that’ this is one of the cases wherein such court may 
take and retain jurisdiction for all purposes." 


See also, WHELAN v. MANHATTAN RY. CO., S6F. 219 (c.c. N.Y., 


1898), to the effect that when one sues in forma pauperis, the Court will 
appoint an attorney for him, whose fee will be contingent on success and, 
in any event, will not be larger than the quantum meruit. 

CF., RESTATEMENT, Agency 2nd: 

"§ 464, When Agent Has Lien 


Unless he undertakes duties inconsistent with such a right 
or otherwise agrees that it is not to exist: 


(e) an attorney of record who has obtained a judgment has 
an interest therein, as security for his fees in the case and for 
proper payments made and liabilities incurred during the course of 
the proceedings." 


“Comment on Clause(e): 


n. An attorney who has obtained a judgment for his client, 
and who has not agreed otherwise, is entitled to have the judgment en- 
forced and to receive from the proceeds thereof compensation for 
services performed and indemnity for payments made and obligations in- 
curred in connection with the particular case.” 
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SPRAGUE v. TICONIC, 307 U.S. 161, 59S. Ct. 777, cited by defendant, 


does not apply because it is the usual case of one member of a class who 
asks counsel fees from the whole class for his attorney since his success 
will benefit the class. | 

The Court will note a fee of $185,000 was fixed in October 1968 
by our Court of Appeals against a fund of $550,000 in FREEMAN v. RYAN, 
No. 21, 446, and particularly the Court's language on Page 5 that its 
objective is to reward the attorney for benefit to the persons involved 
and for the benefit to public interest in compelling observance of the 
law by administrative officials. : 

Iv. 

If the Administrator were correct in opposing counsel fees, he 
«ould accomplish his purpose of no longer being concerned about the 
watchful eye of the Court, because without an opportunity for an Be SOey, 
to be compensated, plaintiffs similarly situated would be without cee 

Nor does one have to seek more than the Constitution, Amendment V; 
for the guarantee of "due process of law" and the numerous acknowledge- 
ments by the U.S. Supreme Court that the denial of counsel is 2 denial of 
due process. Thus, public interest favors the award of counsel fees from 
the fund created by the efforts of counsel 

The plaintiff's decedent was killed in action 25 years ago in 
World War II and for perhaps a dozen years now her compensation and in- 
surance benefits were unlawfully in limbo. 3 


To assure due process and to sustain the Common Law right to 


fees, counsel has suggested a fee of 25% in the complete discretion of 
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the Court by analogy to the Federal Tort Claims Act and because the Ad- 
ministrator did not in the last session of Congress oppose removal of 
the 10% fee limitation in National Service Life Insurance cases. The 
$10 fee limitation is admitted by defendants to apply only to administra- 
tive VA proceedings and was enacted to bar profiteering by claims agents. 
To refer to it in the instant cause is an insult to the practicing bar. 

Counsel submits that the right to an award of fees is within 
the discretion of the Court, that the entire proceeding is for extra- 
ordinary equitable relief, that quantum meruit and the public interest 
justify a fee of 25% of the recovery. Counsel is willing to appear for 
oral argument if deemed useful to the Court. 


Respectfully submitted, 


/s/___Harold_ J. Nussbaum 
Harold J. Nussbaum 
Attorney for Plaintiff 
1420 K Street, N.W. 
Washington, D.C. 20005 


RE7-3737 
CERTIFICATE OF SERVICE 
Copies sent postage prepaid the 20 day of December, 1968, to: 


David V. Seaman, Attorney, Civil Division, Department of Justice, 
Washington, D. C. 20530 


Jacob Stein, Esquire, President, D.C. Bar Association, Washington 
Building, Washington, D.C. 20005 


Valentine Deale, Esquire (ABA Committee on Attorney's fees in Federal 
cases) 1001 Connecticut Avenue, Washington, D.C. 20036 


Henry Lerch, Esquire, Lerch & Pillote, 815 15th Street, N.W., 
Washington, D. C. 20005. 


/s/___Harold J. Nussbaum 
Harold J. Nussbaum 


HISTORY OF THE AGENT AND ATTORNEY FEE LIMITATION 
WITH RESPECT TO VETERANS' BENEFIT CLAIMS 


(a) As early as July 14, 1862, Congress limited the fees of agents 
or attorneys who assisted a claimant in establishing a claim for a' pension, 
bounty or other allowance before the Pension Office (12 STAT 566). The 
basic fee authorized was $5.00, with additional small amounts authorized 
under certain conditions. i 


(bv) This 1862 Act was amended in 1868, raising the authorized fee 
to $10.00 (13 STAT 387). | 


(c) In 1866, a Joint Resolution was adopted involving, "Bounties to 
Colored Soldiers, and the Pensions, Bounties and Allowances to their 
Heirs". It contained an agent or attorney fee limitation which ranged 
from $5.00 to $10.00, depending upon the amount of the claim collected 
(14 STAT 367). 


(a) The fee limitation applicable to claims for pensions or bounty 
land, was again changed in 1870 to provide that a fee up to $25.00; could 
be authorized upon approval by the Commissioner of Pensions. No fee in 
a of $10.00, however, could be paid without such approval (16; STAT 
193). 


(e) The 1870 provision was repeated in the Pension Law consolida- 
tion of 1873 (17 STAT 586). 


(f) In 1878, this fee limitation was changed in pension cases to 
again limit the authorized fee to $10.00 (20 STAT 243). 


(g) The 1878 Act was repealed in 1884 and Congress again reverted 
to the $10.00 to $25.00 fee Limitation (23 STAT 98). 


(h) In 1890, pensions were granted to soldiers and s@ilora who 
were incapacitated for the performance of manual labor, and the Act 
granting such pensions limited the agent or attorney fees for assist- 
ing a claimant under that Act to $10.00 (26 STAT 182). 


(i) In 1892, an Act granting pensions to Army nurses prohibited 
the payment of any agent or attorney fee (27 STAT 348). Similar pro- 
hibitions were contained in a 1901 Act relating to pensions to remarried 
widows (31 STAT 1445), and a 1907 Act granting pensions to certain en- 
listed men, soldiers and officers, who served in the Civil War and the 
War with Mexico (34 STAT 879). 


(j) In 1912 and 1916, Acts increasing certain pension benefits, 
included a prohibition against the payment of any agent or attorney fees 
except where an original claim was involved, and then such fee was limited 
to $10.00 (37 STAT 112 and 39 STAT 84/4). 
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(x) In 1917, a 1914 Act establishing the War Risk Insurance Program 
was amended by providing a new section limiting agent and attorney fees 
to litigated cases, and even then restricting the fee to 10% of the amount 
recovered. No fecs were authorized unless litigation was involved (40 
STAT 102). 


(1) This Act was amended in 1918 and agent and attorney fees were 
authorized in non-litigated cases up to $3.00 for assisting in preparing 
necessary claim papers (40 STAT 555). 


(m) In 1918, pensions were granted to widows and minor children 
of officers and enlisted men who served in the War with Spain, the 
Philippine Insurrection, or in China. Fees were limited to $10.00 
(40 STAT 903). 


{n} Pension benefits were extended to soldiers and sailors of the 
conflicts listed in subparagraph (m) in 1920 and an agent or attorney 
fee of up to $20.00 was authorized where the agent or attorney assisted 
in processing the claim (41 STAT 982). 


(o) In 1922, pension benefits as a result of service set forth in 
subparagraph (m) were extended to certain new classes of individuals. 
Agent or attorney fees were limited, however, to those cases involving 
original claims for pension, and then not to exceed $10.00 (42 STAT 834). 


(p) In 1924, an Act providing adjusted compensation to veterans of 
the World War prohibited the payment of any agent or attorney fees (43 
STAT 121). 


(q) Also in 1924, laws granting compensation, pension, disability 
allowance and other similar benefits were repealed, and the benefits pro- 
vided thereby were consolidated into a new World War Veterans’ Act. 
Agent or attorney fees were limited to $10.00 for assistance in the pre- 
paration of a claim, and to 5% of the amount recovered in litigated in- 
surance cases (43 STAT 607). 


(r) This Act was amended in 1925 to increase the amount of the 
agent or attorney fees authorized in litigated insurance cases from 5% 
to 10% of the amount recovered (43 STAT 1302). 


(s) In 1926, pensions were granted and increased to certain soldiers, 
sailors, and marines (and their widows) of the Civil and Mexican Wars, 
and to widows of the War of 1812, and to Army nurses. Attorney fees were 
limited to $10.00 for assistance in filing original claims (44 STAT 206). 


(t) In 1926, an Act amending the World War Adjustment Compensation 
Act, prohibited the payment of any attorney fee (44 staT 826). 


(u) Pension benefits were extended or increased again in 1927 to 
certain soldiers who served in the Indian Wars from 1817 to 1898. A 
$10.00 fee limitation (applicable to original claims only) was included 
(44 STAT 1361). 


(v) In 1928, an Act granting pensions and increase of pensions to 
widows and former widows of Civil War veterans, prohibited the payment 
of any attorney fee (45 STAT 714). 


(w) Pensions were again increased or extended in 1930 to certain 
soldiers, sailors and nurses of the War of Spain, the Philippine In- 
surrection or the Chinese Relief Expedition. Agent or attorney fees 
were limited to $10.00 for original claims (46 STAT 492). Another 1930 
Act increasing pensions as a result of Civil War service contained a 
similar provision (46 STAT 529). 
| 

(x) As a result of the Consolidation Act of 1930, the Pension Bureau, 
United Veterans Bureau and the National Homes for Disabled Volunteer 
Soldiers were merged into the Veterans Administration. No change: was 
made with respect to the various provisions then in effect involving 
agent or attorney fee limitations. In 1936, however, a law was enacted 
which made a $10.00 fee limitation applicable to all claims under statutes 
aera vy the Veterans Administration (PL 844, 74th Congress; 38 
USC 102). 


(y) The laws administered by the Veterans Administration were con- 
solidated in 1957 (PL 85--56), and recodified in 1958 (PL 85--857). 
The $10.00 fee limitation previously applicable to all VA benefit claims 


(except those involving litigated insurance matters), previously located 
in 38 USC 102, was recodified and placed in 38 USC 3404 where it is 
presently located. 
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ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


SUPPLEMENTAL BRIEF FOR THE APPELLANTS 
1 
As permitted by this Court, appellants now discuss the impact on 
these appeals of the Act of August 12, 1970, P.L. 91-376, 84 Stat. 787. 


1/ Permission to file this brief was granted by orders dated August 1€ and 
September 17, 1970. Appellants also lodged an earlier "supplemental memo- 
randum" herein on December 1, 1%9, which was recently accepted for filing 
(see footnote 3, infra). 


Copies of the Enrolled Bill (S. 3348), the underlying committee report 


(H. Rep. 91-1166), and pertinent excerpts from the Congressional Record 


(126 Cong. Rec. H5517-H552h, $10873-S10875, H7423-H742h) have been lodged 


for the Court's information. 


Section 8(2) of said Act amended the existing finelity statute, 28 


U.S.C. 211(a), to read as follows: 


On and after October 17, 1940, except 
as provided in sections 775, 784, and as 
to matters arising under chapter 37 of this 
title, the decisions of the Administrator on 
any question of law or fact under any law ad- 
ministered by the Veterans' Administration 
providing benefits for veterans and their 
dependents or survivors shall be final and 
conclusive and no other official or any court 
of the United States shall have power or juris- 
@iction to review amy such decision by an 
action in the nature of mandamus or otherwise. 


Prior to that amendment, the finality statute was worded somewhat 


differently: 


Except as provided in sections 775, Teh, 
and as to matters arising under chapter 37 of 
this title, the decisions of the Administrator 
on,any question of law or fact concerning 2 
claim for benefits or payments under any law 
administered by the Veterans’ Administration 
shall be final and conclusive and no other 
official or any court of the United States 
shall have power or jurisdiction to review any 
such decision. [Emphasis supplied] 


The underlined phrase of course was the basis for the rationale 
adopted in Tracy v. Gleason, 126 U. S. App. D. C. 415, 379 F. 2d 469 
(197). Its elimination clearly demonstrates that Congress intended to 
mullify all the effects of that decision: see particularly H. Rep. 
91-1166, pp. 8-11. 


In addition, Section 8(b) of the recent Act created the following 
new 38 U.S.C. 3111: 


There. shall be no payment of dependency 
and indemnity compensation, death compensation, | 
or death pension which, because of a widow's 
relationship with another man before enactment. 
of Public Law 87-674 [amending 38 U.S.C. 101(3)], 
would not have been payable by the Veterans’ 4 
Administration under the standard for determining 
remarriage applied by that agency before said 
enactment. 


Sections 4, 5, 6 and 7 of the Act, which will become effective on 


January 1, 1971, may eventually be significant for the Tracy litigation. 


They do not presently apply to the cases here consolidated on appeal, 


however. 


1. We submit that the effect of this curative legislation is to 
deprive all Federal courts of jurisdiction (if, indeed, they se 
such prior to its enactment) to proceed with these pending cases. Since 
the specific counsel fees allowed by the court below were appealed and 
remain non-final, such awards must now be vacated and these eases remanded 
with directions to disallow all fees. Similar orders should also be 
entered in the 30 other appeals separately awaiting this court's Rodulfa- 
Rosario re | 

This result is compelled by a settled rule of law, going back to 
The Peggy, 1 Cranch (5 U. S.) 103, 110 (1801), that "if, subsequent to 
the judgment, and before the decision of the appellate court, 2 law inter- 
venes and positively changes the rule which governs, the lew aie be 
obeyed * * * In such a case, the court must decide according to existing 


law, and if it be necessary to set aside a judgment, rightful when 


2/ Consolidated on December 17, 1%9, under No. 23,664 (Abolino). 
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rendered, but which cannot be affirmed, but in violation of law, the judg- 


ment must be set aside." See Hines v. Davidowitz, 312 U. S. 52, 60 (1941); 


Vandenbark v. Qwens-Illinois Co., 311 U. S. 538, 541-543 (1941); Carpenter 
v. Wabash Ry. Co., 309 U. S. 23, 27 (1940); Watts, Watts & Co. v. Unione 
Austriaca, 248 U. S. 9, 21 (1918); Gulf, Col. & S. F. Ry. v. Dennis, 22h 
U. S. 503, 506, 507 (1912); Crozier v. Krupp, 224 U. S. 290, 302, 303 
(191.2); Dinsmore v. Southern Express Company, 183 U. S. 115, 120 (1901); 
Ex Parte McCardle, 7 Wall. (74 U. S.) 506, 512-514 (1868); Insurance 
Company v. Ritchie, 5 Wall. (72 U. S.) 541, 544 (1866); Norris v. Crocker, 
13 How. (54 U. S.) 429, 429 (1851); United Stetes v. Beal, 199 F. 2a 49° 
(C.A. 6, 1952); United Stetes v. McCrory, 91 Fed. 295 (C.C.A. 5, 1899). 

Quite clearly, the pending fee claims come within the ambit of this 
settled rule. For, although reduced to judgment, they have been appealed 
and thus remain pending and undecided by the courts. "An appeal is not a_ 
new suit in the appellate court, but a continuation of the suit in the 
court below, or, as this court has recently said, 'a proceeding in the 
original cause and the suit is vending until the appeal is disposed of.' 
Mackenzie v. Engelhard Co., 266 U. S. 131, 142-143. It is but a step 
toward the final adjudication of the original cause which the law allows 
quite as much as it allows a defense in the first instance.” Gulf 
Refining Co. v. United States, 269 U. S. 125, 137 (1925). As the Supreme 
Court also noted in Gulf, Col. & S. F. . Vv. Dennis, 224 U. S. 503, 505 
(1912): 


The case is still pending. The right 
to the attorney's fee is still sub judice. 


The amendment of the finality statute by P.L. 91-376, to make doubly 


sure that all court jurisdiction was nullified, of course took effect some 


aS 


time after the sppealed feex had been reduced to judgment. But, 25 noted 


in Bowles v. Strickland, 171 F. 2d 439, 420 (C.C.A. 5, 1945), "[2J]s this 


cedura] machinery provided te enforce such rights, it applied +o, pending 
as well as to future suits. * * * A suit in precess of 2ppez1 + * is a 
pending suit." And there is the further compelling consideration that 
Congress specificelly made the finality stetute amendment retrosctive to 
October 17, 1940. 

This Court's ruling in Yan Horne v. Hines, 74 Apo. D.C. 
2a 207 (1941), cert. den. 21) U. Ss. 6&9 (1942), reh. cen. 21) 
(1942), occurzed in a closely cimilar situetion involving 2 previous amend- 
ment to the VA finality stetute. It wes there said (122 F. 2d at 209): 


There can be no doubt thet veterans’ bene- 
fits are gratuities and estsblish no vested rights 
in the recipient. * * * And this being so, such 
benefits may be withdrawn 2t any time by act of 
Congress, and to make the withdrewel effective, 
Congress may in turn withdraw jurisdiction fron 
the courts over decisions of the Administrater in 
relation thereto. * * * If, therefore, Congress 
has by the passage of the act withdrawn jurisdiction, 
it is of no consequence thet the act tecame ere 
afters the triel below end during the pendency of 't 
apperl in this court, for the rule is vell BL Ses 
that, where jurisdiction conferred by statute is pro- 
hibited by 9 later statute, jurisdiction cesses and 
causes pending at the time of the leter enactment 
must be dismissed. See * * * Smallwood v. Gellerdo, 
275 U. S. 56, 62, * * * where the Supreme Court said: 
"When the root is cut the branches fall." 


It makes no difference which party was successful in the district 
court, for if timely appeal is taken the cleim remains a "pending suit" 
wkich must be dismissed upon withdrawal of jurisdiction. Consider United 


States v. Beal, 199 F. 2a 498 (C.A. 6, 1952), involving a claim of fire- 


fighters for overtime pay. In an earlier decision, the Sixth Circuit hed 


-5- 


resolved the status of those particular plaintiffs as "employees" rather 
than "officers", ruling thet jurisdiction over their cleims existed under 
the Tucker Act. Accordingly, efter remand the district court entered a 
judgment for plaintiffs and the Government again aopealed. Congress 
thereafter amended the Tucker Act to deprive that court of jurisdiction 
(see Bruner v. United States, 343 U. S. 112 (1952)). Under these cir- 
cumstances, the Sixth Cireuit correctly concluded that what was required 
wes not a mere dismissal of the appeal (which would have left intact the 
judgment below), but instead a specific vacation of plaintiffs’ judgment 
and remand with instructions to dismiss. To the same effect is United 
States v. McCrory, 91 Fed. 295 (C.C.A. 5, 1899); see also Upton v. United 
States, 199 F. 2d 366 (C.A. 4, 1952), and Gulf, Col. & S. F. Ry. v- Dennis, 
22h U. S. 503, 509 (1912). 

There should be no doubt concerning the emended finality statute's 
basic validity, which results from Congressional authority to limit the 
jerisdiction of Federal courts, particularly as to suits against the 
Government. Leading cases include Bruner v. United States, supra; Lynch 
v. United States, 292 U. S. 571 (1934); Smallwood v. Gallerdo, 275 U. S. 
56 (1927); Western Union Tel. Co. v. Le & N. Re R. Co., 258 U. S. 12 
(3.922); Hallowell v. Commons, 239 U. S. 506 (1916); The Assessors v. 
Osbornes, 9 Wall. (76 U. S.) 567 (1869); Ex Parte McCardle, 7 Well. 


(7% U. S.) 506 (1868); Insurance Company v. Ritchie, 5 Well. (72 U. Ss.) 


541 (1866); Norris v. Crocker, 13 How. (54 U. S.) 429 (1851). 


There is nothing unconstitutional in such legislation, even when it 
is made retroactive. Withdrawal of consent to sue the sovereign invades 
no constitutional rights. See particularly lynch v. United States, supra, 


and cf. Kline v. Burke Constr. Co., 260 U. S. 226, 233, 234 (1922). 
= 46et 


Quite clearly, Congress intended that these counsel fee claims be 
affected by P.L. 91-376 on the same basis as the affirmative claims of the 
widows themselves. Such fees are mere incidents of the litigation and fall 


when it falls. Congressman Teague's remarks on the House floor iat the 


time of final passage of S. 3348 (July 30, 1970, 116 Cong. Red. 'H742h) 
illustrate that this was assumed: 


The reason for the inclusion of section 
8 in this bill is because a recent court 
decision gave preferentiel treatment to a 
limited group of beneficiaries. If we are 
going to have court review it must apply to 
all beneficiaries with equal force. This 
the court is unable to do under existing 
law and sought to do in piecemeal fashion 
and, in my opinion, erroneously. 

This provision in section 8 was supported 
unanimously in our committee. As far as I 
know, the same can be said for the committee 
in the other body. 

I am opposed to a windfall going to a 
particular class of beneficiaries or a 
particular group of lawyers who have interested | 
themselves in the type of cases which are in- 
volved in this question and which are set 
forth in detail in the report on this bill * * *, 


Congressman Teague is Chairman of the House Veterans Afteirs Committee, 


which drafted the pertinent legislative provisions. He was the bill's 


floor manager in the House of Representatives. 


2. We are still studying what position the Government should take 
with regard to Mrs. Rodulfa's and Mrs. Rosario's own portions of the 
judgments (as distinguished from the claims of their counsel), hasea upon 
the recent legislation. However, since the instant appeals were limited 
to fee awards, we have decided that any attack on those remaining portions 


| 
must be presented (if at all) to the district court in the first instance. 


As previously shown, the appealed fee awards must now be vacated. 
But otherwise the underlying judgments have not been brought before this 
Court. If, after remand and dismissal of the fee claims, the Government 
seeks vacation of those judgments and should be successful, the plaintiffs 
can then avpeal. Cf. McGrath v. Potash, 91 U. S. App. D. C. 94, 199 F. 2a 
166 (1952). 

Except as to the fees, therefore, we suggest that no action by this 
Court is presently indicated. 


3/ 
3. In our prior supplemental memorandum, we advised that 49 judgments 


were entered in favor of Filipino widow claimants under the Trecy pre- 


cedent. The district court has since rendered many more, for 2 present 


total of gar reauiring payment of compensation benefits by the 


Government. These are listed and analyzed in Tables A, B and C, infra. 
Also pending below are some 317 Filipino cases which had not pro- 
ceeded to judgment when P.L. 91-376 was enacted. We are seeking dismissal 
of these under the jurisdictional bar of that statute; in fact, some have 

elready been dismissed by the district court. 
Table A demonstrates that to date the Government has paid benefits 


2 
totalling no less than $542,537.95 to claimants with judgments. Estimated 


(of eee ee 
3/ Lodged on December 1, 1969, and accepted for filing under this Court's 
order of September 17, 1970. 


uf Entered in 103 separate court suits, 23 of which contain two judgments 
each, appliceble respectively to pe-1962 and post-1%2 compensation bene- 
fits. See 38 U.S.C. 101(3), as amended by the Act of September 19, 1962, 

P.L. 87-674, 76 Stat. 558. 


5/ Counsel fees totalling $179,207.26, attributable directly to those 


denefit payments, are being withheld pending disposition of this appeal. 
See Table A, infra. 


6/ 
eventual total liability ors existing judgments is $3,516,781.10. If 
1h ' 
the flat 25% fees set below were allowed to stand, some was ac 


thereof would be diverted from the widows to their attorneys. And if 
similar judgments were entered in all remaining Filipino cases, the 


eventual. fee total would exceed $5,000,000.00. 
CONCLUSION 


These large figures demonstrate rather forcefully that the fees 
allowed below were inherently excessive, so that corrective action by © 
this Court is necessary. However, in view of P.L. 91-376 (and also 


because of other jurisdictional considerations discussed in previous 


6/ Combined final totals from Tables A, B and C. 
7/ 20% in Rosario, but 25% in all other cases. 


8/ Combined fee totals from Tables A, B and C. Because of the 20% 
Rosario fee (see footnote 7, supra), the steted figure mereesene 
slightly less than 25% of total liability. 


9/ Based upon estimated average total fees of $13,324.42 per case 
see Table A footnote, infra). ‘The comparable figure for the widows' 
75% portion is $40,847.51; their theoretical grand total would be 
more than $15,000,000.00. However, we do not anticipate this result 
in the non-judgment cases. The jurisdictional bar of P.L. 91- -376 
is perticularly clear as to cases undergoing active litigation in 
district court: see, for instance, Bruner v. United States, 343 
U. S. 112 (1952). 


briefs), we submit that presently the only proper corrective procedure 
would be the entry of orders vacating such awards and remanding with 


directions to disallow all fees. 


Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


AIAN S. ROSENTHAL, 

DAVID V. SEAMAN, 
Attorzveys, 
Devertment of Justice 
Washington, D. C. 205320, 


Attorneys for Appellants. 


OCTOBER 1970. 


TABLE A 


AMOUNTS ALREADY PAID UNDER 78 JUDGMENTS, 
WITH ESTIMATED TOTAL FUTURE PAYMENTS* 


Plaintiff Payments to Plaintiff Counsel Fees 
Lump Sum Future (Est.) Lump Sum Future (Est.) 


1889-68 $ 2,074.50 $ (none) $ 691.50 
2674-68 85.00 (none) 28.33 
1155-68 16,305.64 20,751.00 5,435.21 

711-69 2,857.75 (none) 952.58 


1184-68 11,614.50 42,760.50 3,871.50 1,253.50 


2494-69 2,472.90 (none) 824.20 2 (none) 
ui 3,562.89 (30,037.71) 1,187.63 (9,752.52) 
2142-68 4,374.04 20,849.74 1,458.01 | 6,949.74 
2279-68 10,707.00 29,999.00 3,569.00 9,999.75 
12K6-68 8,689.67 10,256.25 2,896.56 3,18.75 
3183-68 9,369.11 48,013.50 3,123.03 16,004.50 


* Our prior supplemental memorandum analyzed a group of judgment cases 
to show accrued benefits and estimated future payments, based upon actual 
. benefits, actual ages, and life expectancy. ‘The Veterans Administration, 
which is unable at this time to furnish similar exact information for all 
126 of the outstanding judgments, suggests that eee ee based upon the 
previous figures will be reasonably accurrate. 

Thus, average accrued benefits paid to those widows was $10,809.80; 
additional amounts reserved for counsel fees averaged $3,571. 90, Esti- 
mated future benefits averaged $30,037.71, plus $9,752.52 for fees. ‘The 
latter two figures take into account an approximately 20% increase in 
benefits recently allowed under P.L. 91-9, 83 Stat. 144 (see our prior 
supp. mem., p. 2). Estimated average amounts are shown in parentheses. 


Capin 
Catura 
Delmendo 
Dimayuge 
Fernandez 
Francisco 
Gabrieles 
(1st) 
Gabrieles 
(2nd) 
Galising 
Jegolino 
Jimenez 
Josin 
Lumio 
Macauyeg 
Pasaporte 
Pascua 
Ponce 
Regal 
Rico 
(1st) 
Roa 
Rodulfe. 
Sarabia 
Tavita 
(1st) 


Ysagan 
(ist) 


1746-68 
2673-68 
2021-68 
1197-68 
2102-68 
2123-68 
1968-68 
2177-68 
2559-68 
1954-68 
1393-68 
2241-68 
2331-68 
1745-68 
2091-68 
1140-69 
1699-68 
2495-68 
1925-68 

635-65 
1927-68 
2491-68 
2240-68 


(Lerch Sub-Total) 


$ 2,477.45 
12,334.76 
17,961.75 
14,732.40 

2,598.28 
4,382.05 
12,461.15 
9,558.00 
3,217.37 
18,002.81 
16,385.43 
12,113.25 
16,082.16 
12,978.20 
12,272.25 
3,707.05 
3,134.25 
11,628.00 
4143.55 
8,051.50 
17,405.38 
2,075.75 
2,285.82 
1,855.35 


(30,037.71) 
41,728.50 
31,689.00 
28,713.00 

(none ) 
13,913.66 
(none) 

(30,037.71) 
19,614.65 
39,253.50 
32,616 .00 
2h, 363.00 

(30,037.71) 
49,843.50 

(none ) 
20,226.16 
(none ) 
(none) 
(none) 

(30,037.72) 
39,186.00 

(30,037.71) 

(none ) 


(none ) 


$293,956.96 $694,003.22 


$ 825.82 
4,111.58 
5 987-25 
4,910.80 

866.09 
1, 933-59 
3,487.05 
3,186.00 
1,072.46 
6,000.93 
5,461.80 
4,027.75 
5 5360.73 
4,326.08 
4,090.75 
1,235.69 
1,044.75 
3,876.00 
1,3€1.1 
2,683.84 
5,801.79 

691.92 

761.9% 

618.45 


(9,752.52) 
13,909.50 
10,563.00 
9,571.00 
(none ) 
4,637.15 
(none) 
(9,752.52) 
6,540.24 
13,084.50 
10,872.00 
8,121.00 
(9,752.52) 
16,614.50 
(none) 
6,740.98 
(none ) 
(none ) 
(none) 
(9,752.52) 
13,062.00 
(9,752.52 ) 
(none ) 


(none) 


$97,791.89 $229,774.23 


Mr. Nussbaum 

2152-69 405.48 (none) 135.16 (none) 
7 3,491.67 (30,037.71) 1,163.89 (9,752.52) 
2153-69 1,755.24 (none) 585.08 (none) 
" 3,724.26 (30,037.71) 1,241.16 (9,752.52) 
2526 .69 3,766.05 (none) 1,255.35 (none) 
: 9,878.85 (30,037.71) 3,292.95 (9,752.52) 
2857-67 3,782.05 19,052.50 1,260.68 6,349.80 
946-69 10,412.10 (none) 3,470.70 , (none) 
" 9,840.00 (30,037.71) 3,279.80 (9,752.52) 
2055-69 6,334.65 (none) 2,111.55 : (none) 
9,844.20 (30,037.71) 3,281.40 (9,752.52) 
2049-69 827.64 (none) 275.88 | (none) 


Basanes 1159-68 24,563.26 39,253.50 8,187.74 13,084.50 


Rergonia  27%-67 13,283.88 31,212.75 4,427.96  10,40h.25 
231-69 3,013.85 21,345.53 1,004.61 : 7,114.60 

1777-69 1,063.63 (none ) 354.54 (none) 

1774-69 1,336.90 (none) Wis 63 (none) 
- 4,015.26 (30,037.71) 1,338.42 (9,752.52) 

Celetaria 1608-69 1,468.89 (none) 489.63 (none ) 
eee, 3,670.35 (30,037.71) 1,223.45 (9,752.52) 
os 2285-69 3,613.47 (30,037.71) 1,204.49 (9,752.52) 
Conia 2960-69 2,241.21 == (none) 747.07 (none) 
Daquiwag 2151-69 6,990.58 (none ) 2,330.19 (none) 
Detin 2 9,026.10 (30,037.71) 3,008.70 (9,752.52) 
Del Rosario 3136-67 17,368.36 34,876.00 4,342.09 | 8,719.00 
Garcia 1647-69 727.53 (none) 2h2.51 | (none) 


- 3% - 


Guilleron 1158-68 
Keaton 1191-68 
Menansala 2080-68 
Moline. 1607-69 


Samere. 2552-69 
(1st) 

Trilles 2150-69 
(ist) 

Umali 1778-69 


Villenueva 1642-69 
(1st) 

Villanueva 
(2nd) 

Villarin 987-69 


n 


Viscocho 2155-69 


(1st) 
Yawton 
(2nd) 


Yawton 1292-69 


r 


(Mi. Nussbaum 
Sub-Total) 


Delfin 


Castro 
(ist) 
Castro 
(2nd) 


(Murray Sub-Total) 


Avendano 2575-69 


19,931.22 
6,613.24 
4,783.58 
1,471.47 
1,343.05 

729.69 
1,578.82 
952.54 
3,423.38 
21,494.25 
342.00 
1,535.68 


3,423.38 


$224 ,067.75 


8,559.30 
10,370.70 


$18,930.00 


5,043.69 


(30,037.71) 


30,392.25 
(none) 
(30,037.71) 
(none) 
(none) 
(none) 
(none) 
(none) 
(30,037.71) 
20,995.50 
(none) 


(none ) 


$557,580.55 


(none) 


(30,037.71) 


$30,037.71 


(30,037.71) 


6,643.74 10,130.75 
2,204.42 (none ) 
1,594.53 (9,752.52) 
4.90.49 (none) 
4h7 68 (none) 
243.23 (none ) 
~ 526.27 (none) 
317.51 (none) 
1,142.57 (9,752.52) 
7,164.75 6,998.50 
114.00 (none ) 
511.90 (none) 
1,142.57 (9,752.52) 


$72,244.29 $179,821.64 


Mr. Kallis 
179.85 (none) 


Miss Murray 


2,853.10 (none) 


3,456.90 (9,752.52) 


$6,310.00 $9,752.52 


Mr. Kennelly 


1,681.23 (9,752.52) 


Grand Totals (Teble A): 


Payments to Plaintiff Counsel Fees 


I Sun Future (Est. ) L Sun ’ Future (Est.) 
Dump Sum Lump Sum fuc ESC. 


$542,537.95 $1,311,659.19 $179,207.26 $429,110.91 


$1,854,197 .14 $608, 318.17 


$2,462,515.31 | 


Plaintiff C.A. No. 


Abrio 2674-68 
(2nd) 
Alcayro 
(2nd) 

Rico 
(2nda) 

Tavita 
(2nd) 

Ysagen 
(2nd) 


TH1-69 
295-68 
2491-68 


22h0-68 


(Lerch Sub-Total) 


1482-69 
1777-69 
2933-69 
2983-69 
1156-68 
2552-69 
2154-69 


Cabanos 


Cabe 
(2nd) 
Catalen 


Jara 

Nace. 

Samera 
(2nd) 


Seville 
(ist) 


TABLE B 


UNPAID JUDGMENTS (17) REQUIRING 


RUNNING FUTURE AWARDS* 


Required Payments to 


Plaintiff (Average ) 


Accrued 


$(_ 9,014.32) 
( 9,014.32) 
( 9,014.32) 
( 9,014.32) 


( 9,014.32) 


— 


$(45 071.60) 


(10,809.80) 
( 9,014.32) 
(10,809.80) 
(10,809.80) 
(10,809.80) 
( 9,014.32) 
( 1,795.48) 


Future 


$(30,037.71) 
(30,037.71) 
(30,037.71) 
(30,037-72) 
(30,037.72) 


$(150,188.55) 


(30,037.71) 


(30,037.72) 
(30,037.71) 
(30,037.71) 
(30,037.71) 
(30,037.71) 


(none ) 


- 


Counsel Fees (Average) 


Accrued 


Future 


Mr. Lerch 


$(2,973.41) $(9,752-52) 


(2,973.42) 
(2,973.41) 
(2,973.41) 
(2,973.42) 


$(14,867 .05)$(48, 762.60 


(9,752.52) 
(9,752.52) 
(9,752.52) 
(9,752.52) 


Mr. Nussbaum 


(3,571.90) 
(2,973.41) 
3,571.90) 
(3,571.90) 
(3,571.90) 
(2,973.41) 
( 598.49) 


(9,752.52) 
(9,752.52) 
(9,752.52) 
(9,752.52) 
(9,752.52) 
(9,752.52) 


(none) 


* No payments have been made as yet under these 17 judgments. Amounts 


due have eccordingly been e 


stimated (see footnote to Table A, supre, 


for basis). Each judgment included in Table B requires both a lump 
sum accrued payment and subsequent monthly installments for life. 


- 6t - 


Sevilla 2154-69 


(Nussbaum 
Sub-Total) 


1726-69 


Grospe 2912-68 
Merina 718-69 


(Bergman Sub-Total) 


Grand Totals: 


( 9,014.32) (30,037.71) (2,973.41) | (9,752.52) 
( 9,014.32) (30,037.71) (2,973.41) (9,752.52) 


$(61,091.96)$(240,301.68) _ $(26,779.73)8(78,020.16) 


Mr. Olender 


(10,809.80) (30,037.71) (3,571.90) (9,752.52) 


Mr. Bergman 


(10,809.80) (30,037.71) (3,571.90) (9,752.52) 
(10,809.80) (30,037.71) (3,571.90) (9,752.52) 


$(639,196.32) 


$(21,619.60) $(60,075-42)  $(7,143.80)$(19,505.04) 


$(158,592.96)$(480,603.36) $(52,362.48) $(156,040.32) 


$(208, 402.80) 


$(847 599.12) 


TABLE C 


UNPAID JUDGMENTS (31) WITHOUT 
RUNNING FUTURE AWARDS* 


Mr. Nussbaum (counsel) 


Abrigo, C.A. No. 1481-69 
Bandolin, C.A. No. 1649-69 
Blanca, C.A. No. 1643-69 
Blando, C.A. No. 2547-69 
Cailao, C.A. No. 1483-69 
Castriciones, C.A. No. 1653-69 
Cuaresma, C.A. No. 148h-69 
Fayloga, C.A. No. 1776-69 
Gilizon, C.A. No. 2545-69 
Obrero, C.A. No. 2553-69 
Pareno, C.A. No. 2284-69 


Pascua, C.A. No. 2530-69 (two unpaid judgments-- 
plaintiff died before payment) 


Paulino, C.A. No. 2539-69 
Peramo, C.A. No. 2054-69 


Perez, C.A. No. 1637-69 


Respicio, C.A. No. 2%61-69 


* Since these 32 unpaid judgments for the most part involve pre-1962 
penefits, the Veterens Administration estimates that $206,666.67 will 
be due thereunder ($155,000 to the claimants and $51,666.67 to their 
counsel). This is arrived at by multiplying 31 (judgments) times 
$5,000 (which is approximately one-half of the $10,809.80 average 
described in the footnote to Table A, supra), plus one-third thereof 
(comparable to 25% of the $206,666.67 total) for counsel. 


= (ie 


Tander, C.A. No. 131-70 
Torda, C.A. No. 1157-68 


Zotemayor, C.A. No. 1641-69 


Miss Murray (counsel) 
Anicete, C.A. No. 1219-70 
Cambronero, C.A. No. 1446-70 


Ramos, C.A. No. 579-70 


Mr. Kennelly (counsel) 


Caasi, C.A. No. 1723-69 


Mr. Lerch (counsel) 
Dempitan, C.A. No. 2023-68 
Fresco, C.A. No. 1450-69 


Gacad, C.A. No. 3485-69 


Mr. Samorajcyk (counsel) 


Monton, C.A. No. 1897-69 


Mr. Be counsel) 


Quibeel, C.A. No. 2932-68 


(Mr. Greenbaum (counsel) 


Ramos, C.A. No. 1898-69 


Mr. Olender (counsel) 
Oringo, C.A. No. 1727-69 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,947 


MRS. PATROCINIA L. VDA DE RODULFA, 
Ve 

UNITED STATES OF AMERICA, 
and 


ADMINISTRATOR OF VETERANS AFFAIRS, 
Appellant. 


No. 23,000 


JULIANA CAPARAS VDA DEL ROSARIO, 


ve 
UNITED STATES OF AMERICA and WILLIAM 
J. DRIVER, ADMINISTRATOR OF VETERANS 
AFFAIRS, 
Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
APPELLANTS’ CORRECTED TABLES A, B, AND C 
Our supplemental brief, filed herein on October 2, 1970, included 


Tables A, B, and C as an addendum. Those original tables listed and 


analyzed "a present total of 126 judgments requiring peyment of com- 
pensation benefits by the Government” (Supp. Br. 8). 


We have since identified six more judgments of this kind. Since 
other minor changes are also indicated, we now present those tables to 
the Court in corrected form. 

The corrections affect the information summarized under Point 3 of 


our supplemental brief (pp. 8-9) as follows: 


(a) The district court has rendered a total of 132 judgments re- 


quiring payment of compensation benefits by the Government (Supp. Br. 
total was 126). 

(>) Estimated eventual total liability under existing judgments is 
$3,463,649.30 (Supp. Br. total was $3,516,781.10). ‘This represents 
combined final totals from Corrected Tables A, B, and C, infra. 

(c) If the flat 25% fees set below were allowed to stand, some 
$855,541.82 thereof would be diverted from the widows to their attorneys 
(Supp. Br. diversion was $868,387.64). This represents combined fee 


totals from Corrected Tables A, B, and C, infra. 


Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


ALAN S. ROSENTHAL, 

DAVID V. SEAMAN, 
Attorneys, 
Department of Justice, 
Washington, D. C. 20530, 
Attorneys for Appellants. 


CORRECTED TABLE A 


AMOUNTS ALREADY PAID UNDER 78 JUDGMENTS, 
WITH ESTIMATED TOTAL FUTURE PAYMENTS* 


Plaintiff C.A. No. Payments to Plaintiff Counsel Fees 


Sun Future (Est. ) % Sum Future (Est. ) 
Lump Sun Toump Sums Future (ust. 


Mr. Lerch 


Abolino 1889-68 $ 2,074.50 $ (none) $ 691.50 $° (none) 


Abrio 2674-68 85.00 (none) 28.33 - (none) 
(1st) 2 
Aguinaldo 1155-68 16,305.64 20,751.00 5,435.21 6,917.00 


mere 741-69 2,857.75 (none) 952.58 (none) 
1st ! 
Almayda 1184-68 11,614.50 42,760.50 3,871.50 14,253.50 


ea 2494-69 2,472.90 (none) 824.320 i (none) 
1st 

ioe . 3,562.89 (30,037.71) 1,187.63 (9,752.52) 
Arana. 2142-68 4,374.04 20,849.74 1,458.01 6,949.74 


Arancana 2279-68 10,707.00 29,999.00 3,569.00 9,999.75 
Binayug 1246-68 8,689.67 10,256.25 2,2%.56 3,418.75 
Cadiz 3183-68 9,269.11 48,013.50 2,123.03 16 ,004.50 


* Our prior supplemental memorandum analyzed a group of judgment’ cases 
to show accrued benefits and estimated future payments, based upon actual 
benefits, actual ages, and life expectancy. The Veterans Administration, 
which is unable at this time to furnish similar exact information’ for 211 
126 of the outstanding judgments, suggests that averages based upon the 
previous figures will be reasonably accurrate. 

Thus, average accrued benefits paid to those widows was $10,809.80; 
additional amounts reserved for counsel fees averaged $3,571.90. Esti- 
mated future benefits averaged $30,037.71, plus $9,752.52 for fees. The 
latter two figures take into account an approximately 20% increase in 
benefits recently allowed under P.L. 91-%, 83 Stat. 144 (see our, prior 
supp. mem., p. 2). Estimated average amounts are shown in parentheses. 


Capin 
Catura 
DeImendo 
Dimayuge 
Fernandez 
Francisco 
Gabrieles 
(1st) 
Gabrieles 
(2nd) 
Galising 
Jagolino 
Jimenez 
Josim 
Lumio 
Macauyeg 
Pasaporte 
Pascua 
Ponce 
(1st) 
Regal 
Rico 
(1st) 
Roa 
Rodulfa 
Sarabia 
Tavita 
(1st) 


Ysagan 
(1st) 


1746-68 
2673-68 
2021-68 
1197-68 
2102-68 
2123-68 
1968-68 
2177-68 
2559-68 
1954-68 
1393-68 
2241-68 
2331-68 
1745-68 
2091-68 
2240-69 
1699-68 
295-68 
1925-68 

635-65 
1927-68 
2h91-68 
2240-68 


{Lerch Sub-Total) 


$ 2,477.45 
12,334.76 
17,961.75 
14,732.40 

2,598.28 
4,382.05 
12,461.15 
9,558.00 
3,217.37 
18,002.81 
16,385.43 
12,113.25 
16,082.16 
12,978.20 
12,272.25 
3,707.05 
3,134.25 
11,628.00 
4143.55 
8,051.50 
17,405.38 
2,075.75 
2,285.82 
1,855.35 


(30,037.71) 
41,728.50 
31,689.00 
28,713.00 

(none ) 
13,913.66 
(none) 

(30,037.71) 
19,614.65 
39,253.50 
32,616.00 
24,363.00 

(30,037.71) 
49,843.50 

(none ) 
20,226.16 
(none) 
(none) 
(none) 

(30,037.71) 
39,186.00 

(30,037.71) 

(none) 


(none ) 


$293,956.95 $694,003.22 


$ 825.82 
4,111.58 
5,987.25 
4,910.80 

866.09 
1,933.59 
3,487.05 
3,186.00 
1,072.46 

6,000.93 
5,461.80 
4,027.75 
5,360.73 
4,326.08 
4,090.75 
1,235.69 
1,044.75 
3,876.00 
1,3€1.18 
2,683.84 
5,801.79 

691.92 

761.9% 

618.45 


(9,752.52) 
13,909.50 
10,563.00 
9,571.00 
(none) 
4,637.15 
(none) 
(9,752.52) 
6,540.24 
13,084.50 
10,272.00 
8,121.00 
(9,752.52) 
16,614.50 
(none) 
6,740.98 
(none) 
(none) 
(none) 
(9,752.52) 
13,062.00 
(9,752.52 ) 
(none) 


(none) 


$97,791.89 $229,774.23 


Mr. Nussbaum 

2152-69 405.48 (none) "335.16 ; (none) 
a 3,491.67 (30,037.71) 1,163.89 (9,752.52) 
2153-69 1,755.24 (none) 585.08 | (none) 
wl 3,724.26 (30,037.71) 1,241.16 (9,752.52) 
2526 .69 3,766.05 (none) 1,255.35 (none) 
7 9,878.85 (30,037.71) 3,292.95 (9,752.52) 


2857-67 3,782.05 19,052.50 1,260.68 6,349.80 


946-69 10,412.10 (none) 3,470.70 (none) 
: 9,840.00 (30,037.71) 3,279.80 (9,752.52) 


2055-69 6,334.65 (none) 2,111.55 (none) 


uw 9,844.20 (30,037.71) 3,281.40 (9,752.52) 

2049-69 827.64 (none ) 275.88 | (none) 

1159-68 24,563.26 39,253.50 8,187.74 13,084.50 

Bergonie 279-67 13,283.88 31,212.75 4,427.96 10,401.25 
Bringas 231-69 3,013.85 21,345.53 1,004.61 7,124.60 


Cabe 1777-69 1,063.63 (none) 254.54 (none) 
Be 1774-69 1,336.90 (none) WLS 62 (none) 
ay uw 4,015.26 (30,037.71) 1,238.42 (9,752.52) 
se 1608-69 1,468.89 (none ) 4.89.63 (none ) 
aCe 3,670.35 (30,037.71) 1,223.45 (9,752.52) 
pel 2285-69 3,613.47 (30,037.71) 1,204.49 (9,752.52) 


Comia 2960-69 2,241.21 (none ) 747.07 (none) 
Dequiwag 2151-69 6,990.58 (none) 2,330.19 : (none) 
meine " 9,026.10 (30,037.71) 3,008.70 (9,752.52) 
Del Rosario 3136-67 17,368.36 34,876.00 4,342.09  &,719.00 
Garcia 1647-69 727.53 (none) 2he.51 : (none) 
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Guilleron 1258-68 19,931.22 30,392.25 6,643.74 10,130.75 
Keaton 1191-68 6,613.24 (none) 2,204.42 (none ) 
Menansala 2080-68 4,783.58 (30,037.71) 1,594.53 (9,752.52) 
Molina. 1607-69 1,471.47 (none) 490.49 (none) 


—s 2552-69 1,343.05 (none) 447 68 (none) 

ist 

ae 2150-69 729.69 (none) 243.23 (none) 
(1st 

Upali 1778-69 1,578.81 (none) 526.27 (none) 


ees 1642-69 952.54 (none) 317.51 (none ) 

ist) 

oe = 3,423.38 (30,037.71) 1,142.57 (9,752.52) 
end 

Villerin 987-69 21,494.25 20,995.50 7,164.75 6,998.50 


Viscocho 2155-69 242.00 (none) 114.00 (none) 


ES 1292-69 1,525.68 (none ) 511.90 (none ) 

lst} 

Yexton ui 2,422.38 (20,037.71) 1,142.57 (9,752.52) 
(2nd) et ———q— —-— 
(hr. Nussbaum : 

Sub-Total) $224,067.75 $557,580.55 $73,244.29 $179,831.64 


Mr. Kallis 
179.85 (none) 


Miss Murrey 


eas 8,559.30 (none) 2,853.10 (none) 

ist 

cee 10,370.70 (30,037.71) 3,456.90 (9,752.52) 
and 


(Murray Sub-Totel) $18,930.00 $30,037.71 $6,310.00 $9,752.52 


Mr. Kennelly 


Avendano 2575-69 5,043.69 (30,037.71) 1,681.23 (9,752.52) 


Grand Totals (Table A): 


Payments to Plaintiff Counsel Fees 


Lump Sum Future (Est.) Lump Sum Future (Est.) 
$542,537 -95 $1,311,659.19 $179,207.26 $429,110.91 


$1,854,197.14 $608, 318.17 


$2,462 515.31 


CORRECTED TABLE B 


UNPAID JUDGMENTS (14) REQUIRING 
RUNNING FUTURE AWARDS* 


Plaintiff . Required Payments to Counsel Fees (Average) 
: Plaintiff (Average) 


Accrued Future Accrued Future 
Mr. Lerch 


Abrio 2674-68  $( 9,014.32) $(30,037.71) $(2,973-41) $(9,752.52) 
pees 741-69  ( 9,014.32) (30,037.71) (2,973.41) (9,752.52) 
ween) ay0-69 (9,018.32) (30,037.71) (2, 973-42) (9,752.52) 
ee 2495-68 ( 9,014.32) (30,037.72) (2,973.41) (9,752.52) 
Ne 2hg1-68 (9,014.32) (30,037.71) - (2,973.41) (9,752.52) 
rise 22h0-68 (9,014.32) (30,037.71) (2,973.41) (9,752.52) 


(Lerch Sub-Total)  $(54,085.92)$(180,226.26) $(17,840.46)$(58,515.12) 


Mr. Nussbaum 


aS 1777-69 (9,014.32) (30,037.71) (2,973.41) (9,752.52) 
end 
Catalan 2933-69 (10,809.80) (30,037.71) (3,571.90) (9,752.52) 


Dela Jara 2983-69 (10,809.80) (30,037.71) (3,571.90) (9,752.52) 


Tess 2552-69 (9,014.32) (30,037.71) (2,973.41) (9,752.52) 
2nd 


* No payments have been made as yet under these 14 judgments. Amounts 
due have eccordingly been estimated (see footnote to Table A, supra, 
for basis). Each judgment included in Table B requires both a lump 
sum accrued payment and subsequent monthly installments for life. 
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co 2154-69 (9,014.32) (30,037.71) (2,973.41) (9,752.52) 
end 

a 2150-69 (9,014.32) (30,037.71) (2,973.41) (9,752.52) 
ena STS i eee ee | oS mae 


(Nussbaum : 
Sub-Total) $(57,676.88)$(180,226.26)  $(19,037-44)$(58, 515.12) 


Grospe 2912-68 (10,809.80) (30,037.71) (3,571.90) (9,752.52) 
Merina 718-69 (10,809.80) (30,037.71) (3,571.90) (9,752.52) 


(Bergnan Sub-Total)  $(21,619.60) $(60,075.42) _ $(7,143.80)$(19,505.08) 
$(133,382.40)$(420,527.98) $(4i,021.70)$(236,535.28) 
$(553,910.3}) $(180,556.98) 


“ SS = = eee 


$( 734,467.32) 


CORRECTED TABLE ¢ 


RUNNING FUTURE AWARDS* 


Mr. Nussbaum (counsel) 
Abrigo, C.A. No. 1481-69 
Bandolin, C.A. No. 1649-69 
Blanca, C.A. No. 1643-69 
Blando, C.A. No. 2547-69 
Cabanos, C.A. No. 1482-69 
Caileo, C.A. No. 1483-69 
Castriciones, C.A. No. 1653-69 
Cuaresma, C.A. No. 1484-69 
Deylo, C.A. No. 1604-69 
Doroja, C.A. No. 1293-69 
Esque, C.A. No. 621-69 
Fayloga, C.A. No. 1776-69 
Gilizon, C.A. No. 2545-69 
Mico, C.A. No. 938-69 
Mola, C.A. No. 1636-69 
Naoa, C.A. No. 1156-68 


Obrero, C.A. No. 2553-69 


* Since these 40 unpaid judgments for the most part involve pre-1%62 
benefits, the Veterans Administration estimates that $266,666.67 will 
be due thereunder ($200,000 to the claimants and $66,666.67 to their 
counsel). This is arrived at by multiplying 40 (judgments) times 
$5,000 (which is approximately one-half of the $10,809.80 average 
described in the footnote to Corrected Table A, ), plus one-third 
thereof (comperable to 25% of the $266,666.67 total) for counsel. 


- & - 


Pareno, C.A. Nos 2284-69 


Pascua, C.A. No. 2530-69 
(lst) (plaintiff died before peyment) 


Pascua, C.A. No. 2530-69 
(2nd) (plaintiff died before payment) 


Paulino, C.A. No. 2539-69 
Peramo, C.A. No. 2054-69 
Perez, C.A. No. 1637-69 
Respicio, C.A. No. 2961-69 


Sevilla, C.A. No. 2154-69 
(1st) 


Tander, C.A. No. 131-70 
Torda, C.A. No. 1157-68 
Zotomayor, C.A. No. 1641-69 


Miss Murray (counsel) 
Anicete, C.A. No. 1219-70 
Cambronero, C.A. No. 1446-70 
Ramos, C.A. No. 579-70 


Mr. Kenne counsel ) 


Caasi, C.A. No. 1723-69 


Mr. Lerch (counsel) 
Dampiten, C.A. No. 2023-68 
Fresco, C.A. No. 1450-69 
Gacad, C.A. No. 3485-69 


Mr. Samora counsel ) 


Monton, C.A. No. 1897-69 
= % - 


Mr. Ber counsel) 


Quibael, C.A. No. 2932-68 


Mr. Greenbaum (counsel) 


Ramos, C.A. No. 1898-69 


Mr. Olender (counsel) 


Coloma, C.A. No. 1726-69 


Oringo, C.A. No. 1727-69 
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SUPPLEMENT TO CORRECTED TABLES A, B, AND C 


On November 9, 1970, we lodged 25 copies of our Corrected Tables A, 
B, and C, listing and analyzing 132 judgments which require payment ‘of com- 
pensation benefits. 

Two more judgments of this kind have since been identified. The follow- 
ing changes in the Corrected Tables seem indicated: 
(a) An additional judgment, identified as "Dampitan (2nd), C.A. 
No. 2023-68", should be included in Mr. Lerch’s portion of Corrected Table B. 
Eventual total liability under this judgment is $51,777-%, of which $12,725.93 


is presently attributable to counsel fees. 


(b) Another judgment, identified as "Escamilla, C.A. No. 838-70", 
with Mr. Kennelly as-counsel, should be added at the end of Corrected 
Table B, Eventual total liability under this judgment is $54,171.93, 
of which $13,324.42 is presently attributable to counsel ‘fees. 

(c) A "Dampitan” judgment areaty, appears on Corrected Table C 
(Me. Lerch, counsel): this should be further identified as "Dampitan 
(1st), C.A. No. 2023-68". 

(a) The district court has rendered a total of 134 judgments hich 
require payment of compensation benefits by the Government (the Corrected 
Tables list and analyze 132 such). 


(e) Estimated eventual total liability under these 134 existing judg- 


ments is $3,569,599.19 (the Corrected Tables, based upon 132 judgments, 


show this as $3,463,649.30). 
(£) If the flet 25% fees set below were allowed to stand, some 
$881,592.17 thereof would be diverted from the widows to their attorneys 


‘(the Corrected Tables show this as $855,541.82). 
Respectfully submitted, 


WILLIAM D, RUCKELSHAUS, 
Assistant Attorney General, 


ALAN S, ROSENTHAL, 

DAVID V. SEAMAN, 
Attorneys, 
Department of Justice, 
Washington, D. C. 20530, 


Attorneys for Appellants. 
NOVEMBER 1970. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,947 


MRS. PATROCINIA L. VDA DE RODULFA, 


v. 
UNITED STATES OF AMERICA, 
and 
ADMINISTRATOR OF VETERANS AFFAIRS, 


Appellant. 
No. 23,000 


JULIANA CAPARAS VDA DEL ROSARIO, 
v. 
UNITED STATES OF AMERICA and WILLIAM 


J. DRIVER, ADMINISTRATOR OF VETERANS 
AFFAIRS, 


Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


SUPPLEMENTAL MEMORANDUM FOR THE APPELLANTS 


Appellants submit this supplemental memorandum to bring certain per- 


tinent information conveniently to the Court's attention. Much of ‘this 


material became available only recently and was not fully discussed in 


prior briefs. 


1. On November 14, 1969, this Court granted appellants leave to file 
copies of a recent Act of Congress, P.L. 91-9, 83 Stat. 144, approved 
October 27, 1969.’ This represented enactment of S. 1471, 9lst Congress, 
discussed in our Reply Brief (pp. 9, 10). The new statute's effect upon 


the amounts to be paid to appellees was described in our motion for leave 


to file, but that discussion is here repeated for the Court's convenience. 


P.L. 91-9 increases generally the rates of dependency and indemnity 
compensation payable to widows of veterans, including the appellees. The 
Veterans Administration advises that because of this new law, Mrs. Rodulfa 
will receive $187 and Mrs. Rosario $177 per month for the rest of their 
lives, or until such time as the Congress may again see fit to raise the 
applicable rates (which have been repeatedly increased over the years). 

Based on her life expectancy, Mrs. Rodulfa should thus eventually 
recover at least $75,400 under her judgment, from which $18,850 must be 
deducted for counsel's 25% fee. Mrs. Rosario's benefits should total 


at least $65,300, reduced by fees (at 20%) of $13,060 for her counsel. 


2. To date, the United States District Court for the District of 
Columbia has entered 49 judgments in favor of Filipino widow claimants 
for compensation benefits, under the precedent of Tracy v. Gleason, 

126 U. S. App. D. C. 415, 379 F. 2a 469 (1967). The Veterans Adminis- 
tration has computed the accrued and expected future payments due under 
31 of those judgments (Table I, infra). The remaining 18 are listed 

in Table II. In addition, 188 closely similar cases now pending in that 


district court have not yet been reduced to judgment (Table III). 


The Government must pay benefits totalling $1,400,798.24 under the 


judgments analyzed in Table I. Counsel fees, already awarded, will total 
$344,789.32 and must be deducted from those benefits as things presently 
stand. However, the Government is noting an appeal from the counsel fee 
award in each such case, which presumably will be governed by the Court's 
ruling here. 

Based on the 31 analyzed cases (Table I), counsel fees average 
$11,122 for each case. When applied to the 206 remaining judgments or 
potential judgments (the 18 listed in Table II, plus the 188 mentioned 
in Table III), this figure produces anticipated counsel fees totalling 
no less than $2 291,132.00. 

Furthermore, the filing of many more such cases is expected. As 
pointed out in our main brief (footnote 29, p. 26), the Veterans Adminis- 
tration from 1959 to 1962 suspended the benefits of more than 900 ‘widows 
Yor indicated remarriage (as in most of the pending suits); their restora- 
tion might involve benefits of more than $10,000,000. Also, there have 
been more than 4500 forfeitures for fraud (as occurred in Rodulfa and 
Rosario) since 1947. In fact, since the close of World War II there have 
been more than 3,000,000 benefit terminations, each possibly subject to 


suit on the Tracy precedent. 


3. In several of the judgments listed in Table II, Judge Matthews 
of the district court recently postponed award of counsel fees until 
determination of this appeal. However, she directed that 25% of the 
benefits be withheld by the Veterans Administration in the interim, 
thus implying continuation of the previous award pattern unless a 


reversal is secured. 
3 ii— 


Of the 49 cases listed in Tables I and II, 28 are now docketed in 


the Court on appeal from counsel fee awards. On November 26, 1969, we 


moved to consolidate those 28 appeals and to stay further proceedings 


therein, pending determination of Rodulfa-Rosario. 


Respectfully submitted, 


WILLIAM D. RUCKELSHAUS , 
Assistant Attorney General, 


ALAN S. ROSENTHAL, 

DAVID V. SEAMAN, 
Attorneys, 
Department of Justice 
Washington, D. C. 20530 


Attorneys for Appellants. 


TABLE I 


ESTIMATED COMPENSATION PAYMENTS REQUIRED 
UNDER 31 TRACY-TYPE JUDGMENTS ALREADY ENTERED* 


Plaintiff C.A. No. Payments to Plaintiff Payments to Counsel 
Accrued Future Accrued Future 


Mr. Lerch 
2674-68 85.00 $ - $ 28.33 $  - 
1155-68 16,305.64 20,751.00 5,435.21 6,917.00 


1184-68 11,624.50 42,760.50 3,871.50 14,253.50 
2140-68 4,374.04 20,849.74 1,458.01 6,949.74 
2279-68 10,707.00 29,999.00 3,569.00 93999.75 
1246-68 8,689.67 10,256.25 2,896.56 3,418.75 
3183-68 9,369.11 48,013.50 3,123.03 16,004.50 
1746-68 2,477.45 2 825.82 = 
Catura 2673-68 12,334.76 41,728.50 4,111.58 13,909.50 
Delmendo 2021-68 17,961.75 31,689.00 5,987.25 10,563.00 
Dimayuga 1197-68 14,732.40 28,713.00 4,910.80 9,571.00 
Fernandez 2102-68 2,598.28 = 866.09 = 
Francisco 2123-68 4,382.05 13,913.66 1,933.59 4,637.15 
Galising 2177-68 3,217.37 19,614.65 1,072.46 6,540.24 
Jagolino 2559-68 18,002.81 39,253.50 6,000.93 13,084.50 
Jiminez 1954-68 16,385.43 32,616.00 5,461.80 10,872.00 
Josin 1393-68 12,113.25 24,363.00 4,037.75 8,121. 00 


* For which pertinent data has been compiled by the Veterans Administration 
as of November 25, 1969. In addition, 18 similar Tracy-type judgments 
have been entered for which such information is not presently available 

(fable II, infra). 


Macauyag 2331-68 $ 12,978.20 $ 49,843.50 $ 4,326.08 $ 16,614.50 
Pasaporte 1745-68 12,272.25 - 4,090.75 = 
Pascua 2091-68 3,707.05 20,226.16 1,235.69 6,740.98 
Regal 1699-68 11,628.00 - 3,876.00 - 
Rodulfa 635-65 17,405.38 39,186.00 5,801.79 13,062.00 
Sarabia 1927-68 2,075.75 - 691.92 - 
(Lerch Sub-Total) $225,417.14 $523,776.96 $75,611.94 $171,259.11 


Mr. Nussbaum 
Agustin 2857-67 $ 3,782.05 $19,052.50 $1,260.68 $ 6,349.80 
Basanes 1159-68 24,563.26 39,253.50 8,187.74 13,084.50 
Bergonia 2796-67 13,283.88 31,212.75 4,427.96 10,404.25 
Bringas 231-69 3,013.85 21,345.53 1,004.61 7,114.60 
Del Rosario 3136-67 17,368.36 34,876.00 4,342.09 8,719.00 
Guilleron 1158-68 19,931.22 30,392.25 6,643.74 10,130.75 
Villerin 987-69 21,494.27 20,995.50 7,164.75 6,998.50 


(Nussbaum Sub-Total) $103,436.89 $197,128.03 $33,031.57 $ 62,801.40 


Miss Murray 
Castro 1888-69 $ 2,083.30 $ - 


Grand Totals: $335,103.93 $720,904.99 $110,728.81 $234,060.51 


$1,056 ,008.92 $344,789.32 


$1,400,798.24 


TABLE II 


TRACY-TYPE JUDGMENTS ALREADY ENTERED (18), 
FOR WHICH PAYMENTS HAVE NOT YET BEEN CO 
Plaintiff Civil Action No. 
Abolino 1889-68 
Agdeppa 2153-69 
Alipante 946-69 
Bacierto 2055-69 
Bagsit 2049-69 
Canas 1774-69 
Castriciones 1653-69 
Celetaria 1608-69 
Daquiwag 2151-69 
Gabrieles 1968-68 
Keaton 1191-68 
Manansala 2080-68 
Roa 1925-68 
Tavita 2491-68 
Villanueva. 1642-69 
Yawton 1292-69 
Ysagan 2240-68 


Zotomayor 1641-69 


We have identified 188 compensation cases, now pending in the 
United States District Court for the District of Columbia, which 
have not yet proceeded to judgment. A complete list is available 


and will be furnished if desired. Most of these cases involve facts 


essentially identical to those (Tables I and ITI, supra) where judg- 


ments have already been entered on the Tracy theory. 
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JULIANA CAPARAS VDA DEL ROSARIO, 
v. 
UNITED STATES OF AMERICA and WILLIAM 


J. DRIVER, ADMINISTRATOR OF VETERANS 
AFFAIRS, 


Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANTS' RESPONSE TO APPELLEES' REPLY BRIEF 


1/ 
The appellees recently replied to our supplemental brief, filed 


herein on October 2, 1970. Since their reply touched on certain matters 


1/7 Appellees’ reply was served and filed in these consolidated appeals on 


October 21, 1970, as permitted under this Court's order of September 17, 
1970. Leave to file our present response is being sought in a separate 
contemporaneous motion. f 


not previously discussed, it seems proper that appellants now respond 
formally. We beg the Court's indulgence in adding this short final memo- 
randum to the many other papers already before it. 

Arguments and authorities will be discussed herein seriatim, as they 


appear in appellees’ reply. 


1. Rather gratuitously, appellees initially assert (Reply 2-3) that 
the eppellant Administrator of Veterans Affairs "has been responsible for 


‘manufactured’ new evidence consisting of the Public Law 91-376." 


But the Congress, not the Administrator, produced that legislation, 


which was drafted in and by the House Committee on Veterans Affairs and 
sponsored by its Chairman. The Administrator's responsibility is limited 
to carrying out thet Congressional enactment, as required by his oath of 


office. 


2. Appellees’ discussion of the “insurance cases” (Reply 4-6) has 
no relevance here. Congress has long permitted awards of counsel fees 
(up to a 10% maximum of any litigated recovery) in that quite different 
area, under 38 U.S.C. 784(g); cf. 38 U.S.C. 3405. The fact that counsel 
may have voluntarily handled many such cases in the past, without thereby 
becoming enriched, should not be considered in determining whether fees 
are permissible in the quite different litigation involving compensation 
penefits. 

In contrast to insurance, the "compensation cases" (Reply 6-12) fall 
within the interdiction of several no-fee statutes, as explained at length 
in previous briefs. This is perfectly logical, for Congress has never in- 
tended that such benefits be subject to court review. 


~ Ee 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,947 


MRS. PATROCINIA L. VDA DE RODULFA, 
Vv. 
UNITED STATES OF AMERICA, 


and 


ADMINISTRATOR OF VETERANS AFFAIRS, 


Appellant. 
No. 23,000 


JULIANA CAPARAS VDA DEL ROSARIO, 
v. 


UNITED STATES OF AMERICA and WILLIAM 
J. DRIVER, ADMINISTRATOR OF VETERANS 
AFFAIRS, 


Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANTS' RESPONSE TO APPELLEES' REPLY BRIEF 


i 


1/ | 


The appellees recently replied to our supplemental brief, filed 


herein on October 2, 1970. Since their reply touched on certain matters 


1/7 Appellees’ reply was served and filed in these consolidated appeals on 


October 21, 1970, as permitted under this Court's order of September 17, 
1970. Leave to file our present response is being sought in a separate 
contemporaneous motion. 


not previously discussed, it seems proper that appellants now respond 
formally. We beg the Court's indulgence in adding this short final memo- 
randum to the many other papers already before it. 
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no relevance here. Congress has long permitted awards of counsel fees 
(up to a 10% maximum of any litigated recovery) in that quite different 
area, under 36 U.S.C. 784(g); cf. 38 U.S.C. 3405. The fact that counsel 
may have voluntarily handled many such cases in the past, without thereby 
becoming enriched, should not be considered in determining whether fees 
are permissible in the quite different litigation involving compensation 
penefits. 

In contrast to insurance, the "compensation cases” (Reply 6-12) fail 
within the interdiction of several no-fee statutes, as explained at length 
in previous briefs. This is perfectly logical, for Congress has never in- 
tended that such benefits be subject to court review. 


ae a 


We of course vigorously contest the claim (Reply 8) that "(t]he new 
statute permits the payment of the attorneys' fees from the plaintiffs’ 
awards not only in the Rodulfa and Rosario cases but in the other cases 
as presented by Tables A, B, and C" of our supplemental brief. To the 
contrary, the new statute would now effectively prevent payment in all 
such suits even if this were deemed allowable prior to its enactment, 


as shown in our recent supplemental brief. 


3. In this same connection, appellees further suggest (Reply 8) that 
"the judgment of the lower court has been acquiesced in by the appellant, 
Administrator of Veterans Affairs". As the records of the district court 
will show, we have never consented to entry of any judgment for compensa- 
tion benefits. Instead we have raised the pertinent jurisdictional i 
jections in each case. Prior to the enactment of P.L. 91-376, however, 


those judgments were not appealed after entry (except for the counsel 


fee awards), because our Appellate Section was being aay overly careful 
2 


in seeking a suitable vehicle to test the Tracy precedent. The new law 


now renders that quest unnecessary. 


4, In "refuting" our cases (Reply 12-23), appellees commit a repeated 
basic error in assuming that the instant appeals somehow are not "on the 
merits". 

Thus, in discussing The Peggy, 1 Cranch (5 U. S.) 103 (1801), @ lead- 


ing authority essentially on all fours with the present situation, they 


2/ Tracy v. Gleason, 126 U. S. App. D. C. 415, 379 F. 2a 469 (1967). The 
erent of P.L. 91-376 on that precedent is discussed in our HS 
brief, p. 2. 
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say (Reply 13) that there "the judgment was appealed on the merits and a 
new statute intervened: no appeal on the merits was taken by the Adminis- 
trator in the cases at bar - thus, the fundamental analogy fails. ; But 
the fundamental analogy is apt precisely because the fee portions of the 
Rodulfa-Rosario judgments are being directly appealed on their own merits 
(and for this purpose, failure to appeal other rulings in those cases is 
of no moment). Accordingly, The Peggy is quite in point and decisive here, 
in view of the new statute. The independent appealability of counsel fee 
awards is amply illustrated by Freeman v. Ryan, 133 U. S. App. D. Cc. 1, 
408 F. 24 1204 (198); see also Mitchell v. Ensor, 134 U. S. App. D. C. 
2h, 412 F, 24 155 (1969). 

Again counsel for appellees attempt to distinguish the important case 

Guif, Col. & S. F. Ry. v- Dennis, 224 U. S. 503 (1912), by saying 

(Reply 15) that it is not analogous "as no appeal on the merits was taken 
in the cases at bar.” But the merits of the appealed $20 attorney's fee 
in Dennis, in the light of subsequent judicial invalidation of the statute 
under which such fee had been awarded, was the Supreme Court's sole con- 
cern; those merits'were in no way dependent upon the merits of the accompany- 
ing $75 damages judgment, which had not been appealed beyond the Texas 
County Court. ‘The analogy to the present situation is almost perfect. 

While discussing Dennis, appellees point in passing (Reply 15) to 
Steamship Company v. Joliffe, 2 Wall. (69 U. S.) 450 (1864). That case 
involved a contract claim between private parties, and the intervening 


statute did not purport to affect court jurisdiction. Furthermore, that 


3/ Emphasis in the original. 


statute was interpreted as not invalidating the fees which were being 
sought. The superficial similarity of Joliffe to the present facts is 
immediately dispelled upon analysis. 

iheoerteees describe Ex Parte McCardle, 7 Wall. (74 U. S.) 506 (1868), 
as holding "that where the statute on which jurisdiction depends has been 
repealed while the. appeal on the merits is pending, the appellate court 
lacks jurisdiction to proceed further" (Reply 16). This is a fair state- 
ment of that holding, which is pertinent because here a jurisdictional 
statute intervened while the merits of the fee awards were pending on 
appeal. : 

Appellees incorrectly say (Reply 13) that Hines v. Devidowitz, 


312 U. S. 52 (1941), “has nothing to do with the cases at bar." ‘he, 


importance of that decision derives primarily from the following quotation 


(312 U. S. at 60): 


A three-judge District Court enjoined 
enforcement of the [Pennsylvania Alien Regis- 
tration] Act ... It is that judgment we 
are here called upon to review [since, as 
noted at this point in a footnote, the 
"case is here on appeal"]., But in 19h0, 
after the court had held the Pennsylvania 
Act invalid, Congress enacted a federal Alien 
Registration Act. We must therefore pass upon 
the state Act in the light of the Congressional 
Act. 


That is the pattern which this Court must also apply, in the light of 


P.L. 91-376. 


5. Our arguments were not "considered and rejected" (Reply 23) in 


the early case of State of Pennsylvania v. Wheeling and Belmont Bridge Co., 
18 How. (59 U. S.) 421 (1856). ‘That was an original suit in the Supreme 


S Bic 


Court (not an appeal); the judgment under consideration (54 U. S. at 


624-626) had been rendered several years previously and wes final. This 


feature fully explains the Court's dictum concerning "apsolute” judgment 


rights. 

Despite that dictum, the actual decision was that the Court's earlier 
judgment had to be vitiated because of an intervening statute! This 
obviously supports our position here, rather than that of the appellees. 

The dictum about judgment rights should be compared with such later 
cases as Louisiana v. Mayor of New Orleans, 109 U. S. 285 (1883) (dis- 
tinguishing contract matters fron benefit legislation in a judgment 
situation), System Federation v. Wright, 364 U. S. 642 (1961) (where a 
statute in effect took away private rights conferred by 2 judgment), and 
lynch v. United States, 292 U. S. 571 (1934) (discussing the different 


treatment permissible as between contract rights and gratuities). 


6. Appellees mention (Reply 25) the general savings provision, 
1 U.S.C. 109, but fail to note the distinction between the repeal (or 
amendment) of a jurisdictional statute and of one which establishes sub- 
stantive rights. Section 109 applies only to the latter, while P.L. 91-376 
is in the former category. See De La Rama S. S. Co. Vv. United States, 
34k U. S. 386 (1953). 

A similer argument was summarily rejected in Hallowell v. Commons, 
239 U. S. 506, 508 (1916), where the Supreme Court noted that the statute 
there under consideration was jurisdictional and took away no substantive 


rights, since it simply changed the tribunal from the Courts to an 


Wee 


administrative official. A like contention was also rejected in Bruner Vv. 


United States, 343 U. S. 112, 117 (1952). 


CONCLUSION 


in view of P.L. 91-376, the only course now open to this Court is 
the entry of orders vacating the rulings appealed from and remanding with 


directions to disallow all fees. 
Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


ALAN S. ROSENTHAL, 

DAVID V. SEAMAN, 
Attorneys, 
Department of Justice, 
Washington, D. C. 20530, 
Attorneys for Appellants. 
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AFFAIRS, 


Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 
1. At the threshold, appellees assert that the Adminis- 
trator of Veterans Affairs lacks an appealable interest 


(Br. 2-4), even though final coercive judgments, which 


importantly affect some of the benefit programs he administers, 


were entered against him in the court below. This argument was 


at least implicitly rejected on June 11, 1969, when this Court 
1 


denied appellees' motions to dismiss the appeals. But since, 
so far as No. 22,947 is concerned, such denial was "without 
prejudice to the renewal by counsel for appellee [Mrs. Rodulfa] 
of her contentions in her brief and at the argument on the 
merits of this appeal", further discussion of the point becomes 
s ouperetore 

Freeman v. Ryan, _—saU«.S. App. D. C.__—y:* 408 F. 2d 1204 
(1968), and United States v. Snyder, 85 U. S. App. D. C. 198, 
177 F. 2a 44 (1949), effectively dispose of any claim that the 
Administrator cannot appeal here from the excessive awards of 


counsel fees. The Government possesses a continuing interest 


1/ See our main brief, footnote 9, p. 8. In her "motion to dis- 
miss appeal” (served in No. 22,947 on April 21, 1969), Mrs. 
Rodulfe urged at some length "that neither the United States 

nor the Administrator of Veterans Affairs have an appealable 
interest, as it is manifest from the government's pending motion 
to amend that neither party desires to appeal the ruling on its 
merits but solely on the question of the allowance of an 
attorney's fee" (Mot. 4). In her similar motion (served in 

No. 23,000 on May'8, 1969), Mrs. Rosario specifically adopted 
that argument "as being fully applicable" thereto (Mot. 3). 


2/ Mrs. Rosario was not granted a similar permission to re- 
argue. The ruling on the “appealable interest” issue, adverse 
to her, accordingly became the law of the case in No. 23,000. 


in those awards, wnich, while perhaps no longer directly 
pecuniary, is quite manifest. This was lucidly explained in 
Ryan as follows: 


Where litigation involving federal pro- 
grams comes to involve questions of attorney's 
fees the cognizant federal official has an 
interest in the fee award as well as the merits 
of the litigation even though, or assuming, the 
fee does not decrease funds in the Treasury. 

This has been indicated without discussion 
or debate in rulings of this court. We think 
it is one aspect of the interest of Government 
officials in the programs they administer, an 
interest that is not to be narrowly and tech- 
nically confined so as to limit presentation 
to courts of issues they consider to have 
significance in terms of their overall 
responsibilities as public officials. 

[408 F. 2d at 1206] 


Similarly, in Snyder, where the Government held N.S.L.I. 


proceeds as a stakeholder and the real contest was between ad- 


verse claimants thereto, this Court said: 


Appellee contends that the United States 
has no standing to appeal, because, she says, 
it is not a "party aggrieved" * * *. At the 
conclusion of the trial, a judgment was entered: 
against the United States. The question is 
whether the United States could then appeal. 

In the first place, it is clear that the United 
States has a.very real interest in the decision. 
It involves questions of general applicability 
and, as we have seen, is contrary to adminis- 
trative regulations of long standing and con- 
siderable importance. It would be an odd 
result to leave the Government to the capa- 
cities and desires of private individual 
litigants in such matters. Furthermore, the 
United States has an interest in the correct 
disposition of funds it is disbursing for ob- 
jectives: specifically designated by Congress. 
[85 U.S. App. D.C. at 203, 177 F. 2a at 49] 
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Snyder has been repeatedly followed in other Circuits on 


3 
this point. Additional authorities, which, like Ryan and 


Snyder, uphold the broad right of Government officials to liti- 
gate issues pertinent to their public responsibilities in the 
absence of pecuniary interest, include Securities Comm'n v. 

U. S. Realty Co., 310 U. S. 434, 458-460 (1940); Nuesse v. 
Camp, 128 U.S. App. D. C. 172, 385 F. 2d 694 (1967); McKittrick 
v. Gardner, 378 F. 2d 872, 875 (C.A. 4, 1967) (involved counsel 
fees); Overby v. United States Fidelity and Guaranty Co.,; 2ou 
F. 24 158 (C.A. 5, 1955); see also Whittier v. Emmet, 108 U. Ss. 
App. D. C. 191, 281 F. 2d 24 (1960), cert. den. 364 U. S. 935 
(1961); United States v. Conway, 175 U. S. 60, 69 (1899). 

In attempting to overcome these established principles, 
appellees cite (Br. 3) the general rule that one having no 
interest in a fund cannot appeal from an order disbursing it, 
as expressed in such cases as Seaboard Surety Com v. United 
States, 306 F. 2d 855 (C.A. 9, 1962), and Spriggs v. Stone, 

85 U. S. App. D. C. 95, 174 F. 2d 671 (1949). However, that 
line of authority applies primarily to private litigation, 
where Government' handling of public programs is not involved. 


Thus, Seaboard concerned claims to funds paid into court by 


3/ United States v. Short, 240 F. 2d 292, 295 (C.A. 9, 1956); 
hited States Vs Hoth, 207 F. 2d 386, 388, 390 (C.A. 9, 1953); 
United Staves v. Leverett, 197 F. 2d 30, 31 (C.A. 5, 1952) 
(where the Government alone appealed and secured reversal in 
a stakeholder case). 


private stakeholders who had disclaimed interest, while Spriggs 
dealt with an appeal by an executor under a will. Such deci- 
sions do not apply to the situation here, where the district 
court fee awards will affect not only appellees' evensuast 
recoveries but also probably the payments made to many other 
veterans and their beneficiaries. 

This feature also exposes the fallacy inherent in counsel's 
contention that the Administrator "should not now be cast in 
the role of plaintiffs' guardian insofar as payment of attorneys' 
fees are concerned" (Br. 4). Whether the actual parties hereto 
need protection from their counsel is for this Court to de- 
termine; but clearly the Administrator owes a broader public 
duty to protect the many beneficiaries who are not parties, 


by securing a correct result on appeal. 


It follows that the appellant Administrator of bis 


Affairs has both standing and an appealable interest. 


i 


4/ Mrs. Rodulfa has not renewed the argument, made previously 
In her dismissal motion (see footnote 1, supra), that the 
appeal in No. 22,947 was taken by the wrong party. We accord- 
ingly refrain from discussion of the point. It should be 
noted that by order of June 11, 1969, this Court amended the 
notice of appeal in that case to reflect that the actual 
appellant is the Administrator of Veterans Affairs. 


2. On the merits, appellees have largely failed to 
respond to any of the statutes, case citations, or arguments 


set forth in our main brief. Ignoring our full discussion, 


5/ 
for instance, of 36 U.S.C. 3101(a) and 3405, the important 


jurisdictional statutes which totally forbid awards of counsel 
fees herein, appellees blandly assert that "the fee question 
now before the Court is one of first impression, not governed 
by any existing statute or any existing rule of stare decisis" 
(Br. 6). The demonstration to the contrary in our main brief 
needs no further elaboration here. 

Furthermore, we have shown that authority to divert fees 
from funds in the Government's hands, or paid out by it, is 
ordinarily deemed nonexistent unless specifically permitted by 
statute: see, e.g., Calhoun v. Massie, 253 U. S. 170 (1920). 
The burden is thus on appellees to point to such a statute, 


which they have failed to do. They refer rather to 38 U.S.C. 


5/ Through inadvertence, we failed to include the full text of 
38 U.S.C. 3405 in the "Statutes Involved" section of our main 
brief (pp. 12, 13), although that important statute was dis- 
cussed in detail at a later point (pp. 18-20). Section 3405 
reads as follows: 


Whoever (1) directly or indirectly solicits, 
contracts for, charges, or receives, or attempts 
to solicit, contract for, charge, or receive, any 
fee or Cs eta except as provided in sections 
3404 or 784 of this title, or (2) wrongfully with- 
holds from any claimant or beneficiary any part of 
a benefit or claim allowed and due him, shall be 
fined not more than $500 or imprisoned at hard 
labor for not more than two years, or both. 


784(g), which applies only to suits brought on veterans’ in- 
surance policies; to 23 U.S.C. 2678, which applies only to: 
Federal tort claims; and to 42 U.S.C. (Supp. I) 406(b)(1), 
which applies only to Social Security cases. None of these 
has anything directly to do with fees in non-insurance veterans' 
benefit matters, where the only pertinent permissive statute 
is 38 U.S.C. 3404(c). This is not of much help to counsel for 
the appellees, however, since it only applies to administrative 
proceedings and limits fees to $10.00. 

The necessity for specific statutory authorization is not 


at all negated by the cases appellees cite. Thus, for example, 


Mortek v. United States, 297 Fed. 485 (E.D. I11. 1924), merely 


involved a fee allowance in an insurance case, as permitted 

by a statutory predecessor to 38 U.S.C. 784(g). A statute 
authorizing counsel fees was also involved in Ball v. Halsell, 
161 U. S. 72 (1896); the Supreme Court there cited the cases 
listed by appellees (Br. 11) as examples upholding contingent 
fee contracts on just claims against the Government, but it 
noted that Congress has considered it necessary in other cases 
to place restrictions on such fees. The Court did not assess 
a fee in Nutt v. Knut, 200 U. S. 12 (1906); that decision (dis- 
cussed in our main brief, p. 17) dealt only with the validity 
of a contingent fee contract under the Anti-Assignment Statute, 
31 U.S.C. 203. 


3. We fail to see how the position of appellees' counsel 
ts at all advanced by their assertion (Br. 15) that "the Ad- 
mimistrator does not pay the widows involved - he only con- 
tests fees for the attorneys who obtain the judgments adverse 
to his rulings. He does not appeal from the judgments on the 
merits, admitting error, but only on fees." 


If counsel mean to imply that the Administrator is not 


complying wrER the district court's judgments, the assertion 


is erroneous. If, on the other hand, counsel are simply re- 
ferring to the fact that the Administrator had denied the 
claims for benefits before the suits were filed, plainly that 
has no relevance to the question here: which is whether 
Congress has authorized the allowance of counsel fees in non- 
insurance veterans' benefit cases in which judicial review is 
sought of the administrative denial of the claim. 

Nor is it relevant that, as appellees’ counsel stress, the 


Government has not appealed from the judgments in favor of the 


Deen 


6/ On September 5, 1969, the Administrator filed with the dis- 
Erict court, and served, formal accountings of the exact pay- 
ments soon to be made to the appellees personally. Amounts 
attributable to counsel fees (25% in Rodulfa and 20% in 
Rosario) will be withheld pending this appeal, but the remain- 
ing 75% and 80% of benefits are to be paid to the widows. 

The accountings are reproduced in the Further Supplemental 
Appendix, infra pp. lfsa-4fsa and 9fsa-llfsa. Recent corres- 
pondence with counsel on this subject is also included there, 
infra pp. 5fsa-Sfsa and lefsa-15fsa. 


two widows. Apart from the fact that it does not follow, as 
counsel would have it, that the Government is thereby con- 
ceding the correctness of those judgments, whether or not 

the Government sought review by this Court on the merits of 
the controversy between the widows and the Administrator ob- 
viously has no bearing upon counsel's entitlement to fees out 


of the widows' recoveries. 


4, Congress is now considering several bills, S. 1471 


being the one most advanced in the legislative process, which 


would substantially neers monthly payments of dependency 


and indemnity compensation. If S. 1471 becomes law in its 
present form, minimum d.i.c. payments will be $170 per month, 
as contrasted with the $159 now payable to Mrs. Rodulfa (Further 
Supplemental Appendix, infra pp. 4fsa, 5fsa) and the $146 now 
payable to Mrs. Rosario (infra pp. llfsa, 12fsa). 

As indicated in our main brief (pp. 22, 23), the VA has 
estimated that counsel fees paid in this litigation should 


i a 


7/ S. 1471, 9lst Congress, was ordered favorably reported on 
August 11, 1969, by the Senate Committee on Finance. 


8/ The present rates are set forth in 38 U.S.C. 411. Appellees 
were awarded death compensation benefits (38 U.S.C. 321, | 322), 
but they are being afforded an opportunity to substitute: the 
higher d.i.c. payments. See Fur. Supp. App.; infra pp. 3fsa, 
5fsa, 10fsa, lefsa. 


eventually total around $16,900 in Rodulfa and $11,200 in 
Rosario. If S. 1471 is enacted, however, those projected 
fee totals will rise to $17,700 in Rodulfa and $12,400 in 
Rosaric= Similar periodic increases can doubtless be 


expected from time to time in the future. 
CONCLUSION 


For the reasons stated above, and in our main brief, 
the fee allowances entered by the district court should 
be vacated, permitting full payment of benefits to the 
appellees with no deduction for counsel fees. Alternatively, 
4f this Court rules that the district court has power to 
allow fees, the existing fee allowances should nevertheless 
be vacated and these cases remanded for redeterminations 
of reasonable fees after full hearings, subject to the 


ee TETETEnDEnnEINEnteneseas anna 


9/ 25% of an estimated $70,800 due Mrs. Rodulfa throughout her 
Leeetims (based upon life expectancy). 


=oh 20% of an estimated $62,000 due Mrs. Rosario throughout 
r lifetime (based upon life expectancy). 


limitation that in no circumstances should the fee awards | 


exceed 25% of the past-due benefits. 


Respectfully submitted, | 


WILLIAM D, RUCKELSHAUS, 
Assistant Attorney General, 


ALAN S. ROSENTHAL, 

DAVID V. SEAMAN, 
Attorneys, 
Department of Justice, | 
Washington, D. C. 20530, 
Attorneys for Appellants. 


SEPTEMBER 1969. 


FURTHER SUPPLEMENTAL APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MRS. PATROCINIA L. VDA DE RODULFA, 
Plaintiff, 
Ve Civil Action No. 635-65 


UNITED STATES OF AMERICA, 
et al., 


Defendants. 


ACCOUNT TO PLAINTIFF AND HER COUNSEL 
The defendant Administrator of Veterans Affairs herewith 
renders plaintiff and her counsel an account for the correct 


award of compensation due her for the death of the deceased 


serviceman, Jose B. Rodulfa (XC 6 033 927), pursuant to judg- 


ment rendered in this case. Such account is attached hereto 


as Exhibit "A". 


Assistant Attorney General 
Civil Division 


RUSSELL CHAPIN, Chier 
General Claims Section 
Civil Division ; 


= 
Attorneys, Civil Division 
THOMAS A. FLANNERY Department of Justice 


United States Attorney Washington, D. C. 20530 
Attorneys for Defendants 


Of Counsel: 


Certificate of Service 


I hereby certify that on the 5th day of September, 1969, 
I mailed a copy of the foregoing Account, with supporting 
Exhibit "A", to plaintiff's attorney, Mr. Henry F. Lerch, 
Bowen Building, 815 Fifteenth Street, N. W., Washington, 


D. C. 20005. 


. 5 orney 
Department of Justice 


Exhibit "A" 


RODULFA, Jose B. 
XC 6 033 927 


PATROCINIA L. VDA. DE RODULFA v. UNITED STATES, 
ET AL., CIVIL ACTION 635-65 


DEATH COMPENSATION (Specified in Judgment ) 


Period - 8-1-53 to 7-31-69 


Amount payable to plaintiff on award 
for widow with one child through 
cee and in her own right from 
4-18-58 . 


$18,627.27 


Period - 8-1-53 to 4-17-58 


Amount for child (Jose): : 
*excluding amounts child was due in 
his own right from 1-1-57 to 
4-17-58** $ 3,291.83 


Net balance due plaintiff $15,335.44 
Less 25% attorney fees withheld a! 


pending appellate court action 3,833.86 
Balance due plaintiff 5 ; 


*Death compensation continues into this period unless and 
until plaintiff elects to substitute dependency and 
indemnity compensation (DIC) from 1-1-57, a choice 
permitted by statute. 


**Payments for child were changed by election of DIC from 
1-1-57, and from 18th birthday child was entitled in 
his own right to half of $70 monthly DIC rate for 
1 child. 


DEPENDENCY AND INDEMNITY COMPENSATION 
(For later adjusted award if plaintiff elects DIC) 


Period 8-1-53 to 7-31-69 


Amount due widow with one child 
through 4-17-58 and in her own 
right from 4-18-58 $26,499.00 
Less amount paid on behalf of : 
child through 4-17-58 (excluding 
amounts child was due in his, own 


right from 1-1-57 to 4-17-58 : 32591 -83 
: Balance 3 . 


Less death compensation paid 
for same period $15,335.44 
Due plaintiff upon adjustment of 
initial award $ 7,871.73 
Less 25% counsel fee withheld pending 
appellate court action $ 1,967.93 
Adjusted initial payment to 
plaintiff $ 5,903.80 


Subsequent monthly payments at 
rates (now $159) dependent upon 
changes of military pay or amendments 
of DIC statute, less counsel fee 
if and as fixed by appellate court, 
to be continued for life so long as 
eligible under 38 USC 101(s). 
Life expectancy estimated at 23.4 years, per 
VITAL STATISTICS OF THE UNITED STATES, 1964 
Volume II Section 5 Life Tables, U. S. DEPARTMENT 
OF HEALTH, EDUCATION AND WELFARE 


September 5, 1969 


WDR:DVS:1s 
146-55-3770 


Mr. Henry F. Lerch 
Attorney at Law 

Bowen Building 

815 Fifteenth Street, N. W. 
Washington, D. C. 20005 


Re: Mrs. Patrocinia L. Vda de Rodulfa 
v. United States, et al., Civ. No. | 


635-65, USDC Dist. Col. (CADC No. 22,947) 


Dear Mr. Lerch: 


Enclosed is a copy of Account to Plaintiff and Her 
Counsel, including attached Exhibit "A". The original 
is being filed with the district court. 


Although the Rodulfa judgment did not specifically 
require such an accounting, we are handling both this 
case and Rosario on the same basis. 


' The Account reflects that for the period from August 
1, 1953, through July 31, 1969, plaintiff is due death 
compensation under the judgment totalling $15,335.44. 
The sum of $3,833.86, representing 25% counsel fees, will 
be withheld therefrom, pending determination of the 
appeal; thus, plaintiff is to receive an initial payment 
of $11,501.58. She will thereafter be afforded an 
opportunity to elect dependency and indemnity compensa- 
tion in place of death compensation (which election is 
definitely to her benefit); this would be made retroactive 
to January 1, 1957. An adjusted lump sum payment would 
then be made, followed by regular monthly benefits (the 
present D.I.C. rate in her case is $159.00). Counsel 
fees would of course be deducted from each such payment. 


In our opinion, Court approval of this accounting 
is not necessary. However, the Veterans Administration 
has asked that counsel formally express satisfaction; 
with its computations, before the claim folder is for- 
warded to Manila for payment action. If you find the 


Account in order, therefore, please send us a letter 


to that effect. We shall then ask VA to process Mrs. 
Rodulfa's judgment immediately. 


Yours very truly, 


WILLIAM D. RUCKELSHAUS 
Assistant Attorney General 
Civil Division 


By: /s/ 


Enclosure Russell Chapin 

ces Chief, General Claims Section 
Mr. Harold J. Nussbaum 

Attorney at Law 

1420 K Street, N. W. 

Washington, D. C. 20005 w/enc 


Veterans Administration 

Washington, D. C. 20420 

Att: General Counsel 
Ref: O23 (rnb) w/enc 


United States Attorney 
Washington, D. C. w/enc 


Mr. Morton Hollander 
Chief, Appellate Section 
Civil Division w/enc 


WALLACE, LERCH & PILLOTE 
Counsellors at Law 
BOWEN BUILDING 
815 FIFTEENTH STREET, N.W. 
(202) 393-1404 


WILTON H. WALLACE (1950-1959) 

HENRY F. LERCH PERPETUAL BUILDING 

ROBERT L. PILLOTE 7401 WISCONSIN AVENUE 

BETHESDA, MARYLAND 20014 
(3013652-4679 


MARYLAND OFFICE 


September 9, 1969 


United States Department of Justice 
Washington, D. C. 


Attention: WDR:DVS:1s Re: Mrs. Patrocinia L. Vda de Rodulfa 
146-55-3770 v. U.S. et al, Civ. #635-65 
USDC Dist. Col (CADC #22, 947) 


Dear Mr. Seaman: 
This will acknowledge your letter of September 5, 1969 
transmitting the account to Mrs. Rodulfa together with Exhibit 
A attached; I have examined these documents and they appear to 
be in proper order and in compliance with the judgment of the 
court. It would therefore be in order to send Mrs. Rodulfa's 
file forward for processing and delivery to her of her recovery. 


Very truly yours, 


/s/ Henry F. Lerch 


Henry F. Lerch 


HFL:esg 


September 11, 1969 


WDR:DVS:1s 
146-55-3770 


Veterans Administration 
Washington, D. C. 20420 


Attention: General Counsel 


Re: Mrs. Patrocinia L. Vda de Rodulfa v. United 
States, et al., Civ. No. 635-65, USDC 
District of Columbia (C.A.D.C. No. 22,947) 
Ref: 023 


Dear Sirs: 


We filed and served the VA accounting in the above 
case with the district court on September 5, 1969. 


Enclosed is a copy of a letter from Mr. Henry F. Lerch, 
plaintiff's attorney, dated September 9, 1969, formally 
advising that the Account is "in proper order and in com- 
Pliance with the judgment of the court.” 


We suggest, therefore, that you now forward the claims 


folder for completion of necessary steps leading to payment. 


Yours very truly, 


WILLIAM D. RUCKELSHAUS 
Assistant Attorney General 
Civil Division 


By: /s/ 


le Russell Chapin 
ce: Chief, General Claims Section 
Mr. Henry F. Lerch 

Attorney at Law 

Bowen Building 

815 Fifteenth Street, N. W. 

Washington, D. C. 20005 


Enclosure 


United States Attorney 
Washington, D. C. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JULIANA CAPARAS VDA DEL ROSARIO, 
Plaintiff, 
Vv. Civil Action No. 3136-67 


UNITED STATES OF AMERICA, 
et al., 


Defendants. 


ACCOUNT TO PLAINTIFF AND HER COUNSEL 
Pursuant to paragraph 5 of the Order and Judgment, entered 
herein on January 28, 1969, the defendant Administrator of: 
Veterans Affairs now renders plaintiff and her counsel an 
account for the correct award of compensation due her for the 


death of the deceased serviceman, Nicanor Del Rosario 


(xc 4 144 061). Such account is attached hereto as Exhibit "A". 


Assistant Attorney General 
Civil Division 


RUSSELL CHAPIN, Chier 
General Claims Section 
Civil Division 


Attorneys, Civil Division 
THOMAS A. FLANNERY Department of Justice . 
United States Attorney Washington, D. C. 20530 

Attorneys for Defendants 


[Certificate of Service Omitted] 


Of Counsel: 


- Ofsa - 


Exhibit "aA" 
DEL ROSARIO, Nicanor 
xc 4 144 061 


JULIANA CAPARAS VDA DEL ROSARIO v. UNITED 
STATES, ET AL., CIVIL ACTION NO. 3136-67 


DEATH COMPENSATION (Specified in Judgment) 


Period - 10-6-45 through 3-31-54 


Amount paid to plaintiff on award 

for widow with 4 children: $15,172.60 
Amount due plaintiff as widow with 

3 eligible children to 3-31-52, 

2 such children to 3-31-53, 

and 1 continuing: Pe 
Overpayment: | ’ . 
Recoupment by defendant through 

retention of remaining insurance 

proceeds: 1,884.42 


Overpayment balance to be credited 
to defendant: ($199.55) 
Insurance proceeds due plaintiff: None 


Period - 4-1-54 through 12-31-56 


Allowable to plaintiff as widow 
with 1 child: 
Less amount paid for child: 
Due plaintiff for period: 


Period - 1-157 to 7-31-69* 


Allowable to plaintiff as 
widow with 1 child 
through 10-26-58 and as 
widow alone thereafter: $13,880.46 


EU EEE EEE EES 


*Death compensation continues into this period unless and until 
plaintiff elects to substitute dependency and indemnity com- 
pensation (DIC) ' from 1-1-57, a choice permitted by statute. 


Less amount paid for child 
through 10-26-58 (excluding 
increments due child in own 
right from 4-1-57)** $ 870.33 
Due plaintiff for period: $13,010.13 


Total death compensation due plaintiff $14,592.58 
Less 20% counsel fee withheld 
pending appellate court action: : 2,918.52 
Initial payment to plaintiff: 90(4. 


DEPENDENCY AND INDEMNITY COMPENSATION 
For later adjusted awar plaintiff elects DIC) 


Allowable for period 1-1-57 

through 7-31-69: $20,128.00 
For death compensation 

paid for same period: $13,010.13 
Due plaintiff upon adjustment : 

of initial payment: $ 7,117.87 
Less 20% counsel fee withheld 

pending appellate court action: 1,423.57 
Adjusted initial payment to plaintiff: 5 5 


Subsequent monthly payments at 
rates (now $146) dependent upon 
changes of military pay or amendments 
of DIC statute, less counsel fee 
if and as fixed by appellate court, 
to be continued for life or so long as 
eligible under 38 USC 101(3). 
Life expectancy estimated at 20.7 years, per 
VITAL STATISTICS OF THE UNITED STATES, 1964 
Volume II Section 5 Life Tables, 
U. S. DEPARTMENT OF HEALTH, EDUCATION 
AND WELFARE 


eee 
**Payments for child were changed by election of DIC from 


1-1-57, and from 18th birthday child was entitled in own 
right to half of $70 monthly DIC rate for 1 child. 


- llfsa - 


September 5, 1969 


WDR:DVS:1s 
146-55-3924 


Mr. Harold J. Nussbaum 
Attorney at Law 

1420 K Street, N. W. 
Washington, D. C. 20005 


Re: Juliana Caparas Vda del Rosario 
v. United States, et al., Civ. 
No. 3136-67, USDC Dist. Col. 


(C.A.D.C. No. 23,000) 


Dear Mr. Nussbaum: 


Enclosed is a copy of Account to Plaintiff and Her 
Counsel, including attached Exhibit "A". The original is 
being filed with the district court, pursuant to paragraph 
5 of Judge Corcoran's Order and Judgment in the above case. 
A similar Account is also being filed in Rodulfa. 


This reflects that for the period from October 6, 1945, 
through July 31, 1969, plaintiff is due death compensation 
under the judgment totalling $14,592.58. The sum of 
$2,918.52, representing 20% counsel fees, will be withheld 
therefrom, pending determination of the appeal; thus, plain- 
tiff is to receive an initial payment of $11,674.06. She 
will thereafter be afforded an opportunity to elect de- 
pendency and indemnity compensation in place of death com- 
pensation (which election is definitely to her benefit); 
this would be made retroactive to January 1, 1957. An 
adjusted lump sum payment would then be made, followed by 
regular monthly benefits (the present D.I.C. rate in her 
case is $146.00). Counsel fees would of course be deducted 
from each such payment. 


In our opinion, Court approval of this accounting is 
not necessary. However, the Veterans Administration has 
asked that counsel formally express satisfaction with its 
computations, before the claims folder is forwarded to 
Manila for payment action. If you find the Account in 


- lefsa - 


order, therefore, please send us a letter to that effect. 
We shall then ask VA to process Mrs. Rosario's judgment 
immediately. 


Yours very truly, 


WILLIAM D. RUCKELSHAUS 
Assistant Attorney General 
Civil Division 


By: /s/ 


Russell Chapin 
ce: Chief, General Claims Section 
Mr. Henry F. Lerch 
Attorney at Law 
Bowen Building 
815 Fifteenth Street, N. W. 
Washington, D. C. 20005 


Enclosure 


Veterans Administration 

Washington, D. C. 20420 

Att: General Counsel 
ef: 


United.States Attorney 


Washington, D. C. 


Mr. Morton Hollander 
Chief, Appellate Section 
Civil Division 


LAW OFFICES 
LUBAR AND NUSSBAUM 
1420 K Street, N. W. 
WASHINGTON, D.C. 20005 
NATHAN M, LUBAR(1910-1962) Telephone 
HAROLD J. NUSSBAUM (202) 737-3737 


ERWIN Al ALPERN 


Cable Address 
September 9, 1969 "LUOK" 


David V. Seaman, Esquire 
Department of Justice 
Civil Division 
Washington, D.C. 20530 


Re: Rosario v. U.S. 
Civ. No. 3136-67 
(C.A.D.C. No. 23,000) 


Dear Mr. Seaman: 


I acknowledge with pleasure the Department's letter of 
September 5, 1969, together with a copy of the account 
filed with the court in the captioned case. 


The accounting appears to be fully in order and I approve 
the same. I urge that administrative action be taken to 
pay the claimant and to notify her of her right of election 
to D.I.C. in order that she may be entitled to receive the 
higher benefits available thereunder. 


The format of the accounting is excellent in my opinion and 
will form a good pattern for handling of the other cases. 


Thank you for your cooperation. 


Very truly yours, 
/s/ Harold J. Nussbaum 


Harold J. Nussbaum 


ec: Mr. Ramon Cc. Navarro 


September 11, 1969 
WDR:DVS:1s 
146-55-3924 
Veterans Administration 


Washington, D. C. 20420 


Attention: General Counsel 


Re: Juliana Caparas Vda Del Rosario v. United 
States, et al., Civ. No. 3136-67, USDC 


District of Columbia (C.A.D.C. No. 235,000) 
Ref: 023 


Dear Sirs: 


We filed and served the VA accounting in the above’ 
ease with the district court on September 5, 1969. 


Enclosed is a copy of a letter from Mr. Harold J. 
Nussbaum, plaintiff's attorney, dated September 9, 1969, 
formally advising that the Account "appears to be fully 
in order" and meets with his approval. Mr. Nussbaum 
further offers his opinion that it "will form a good 
pattern for handling of the other cases." 


We suggest, therefore, that you now forward the 
claims folder for completion of necessary steps leading 
to payment. 


Yours very truly, 


WILLIAM D. RUCKELSHAUS — 
Assistant Attorney General 
Enclosure Civil Division 


ee: By: /s/ 

Mr. Harold J. Nussbaum 
Attorney at Law Russell Chapin 

1420 K Street, N. W. Chief, General Claims Section 
Washington, D. C. 20005 | 


United States Attorney 
Washington, D. C. 


GPO 877-509 


